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PREFACE 

The general principles and rules of commercial law seldom 
change, as they are founded upon justice and equity between 
men in their relations one with the other. Since these relations 
are common to all, and in civilized communities are more or 
less understood and observed by all, an understanding of the laws 
observed in conducting business affairs should not be difficult 
for the average commercial student if they are stated in language 
easily understood. 

This text was prepared to meet the wants of those teachers 
who believe that a law text should be written so that it may be 
read and studied with understanding, and with an intelligent 
comprehension of its contents. The difficult technical phrase- 
ology of so many books has been avoided, and yet the sim- 
plicity of the language used in no way interferes with a thorough 
mastery of the subject it treats. 

This text gives a larger and more extended treatment of the 
subject than is supplied in Richardson's Commercial Law, al- 
though many of the features which for many years have made 
that book the most popular of its kind, have been retained, and 
much of the text matter of some of the chapters has also been 
retained. 

The chapter on contracts was entirely rewritten, and entirely 
new chapters on the sale of goods and various other subjects 
have been included. . 

A reading of the text will show a consistent co-ordination of 
the subject of contracts with all the other subjects considered. 
It will show that the law of agency, partnership, corporations, 
bailments, sale of goods, etc., is the law of contracts applied 
specifically to these different subjects. 

In order to carry out the idea of simplicity and avoid the 
difficulties involved in applying the principles of law to technical 
reports of court decisions, the illustrative cases are stated in 
simpler language, although they are. all based upon adjudicated 
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IV PREFACE 

cases. This permits the student to apply the principles of law 
intelligently. Only those cases stating facts upon which deci- 
sions have been practically uniform, have been used for pur- 
poses of illustration. 

As has been stated, the general principles of commercial law 
seldom change, but it should be remembered that often the de- 
cisions of even the highest courts rendered in cases where the 
facts are seemingly exactly similar, differ widely. 

A course of training in commercial law that leads the student 
to believe that the decisions of courts upon cases involving the 
same statements of fact are always the same, or that leaves him 
in uncertainty with regard to a clear understanding of the 
essential facts of a given case is grossly misleading and objection- 
able. It should be clearly understood and pointed out that 
judges and juries render decisions upon what is their under- 
standing of the facts and the law, but that the understanding 
and decision of another judge or jury may be entirely different. 

From this it is clear that the purpose of instruction in com- 
mercial law should be in the direction of qualifying the student 
to exercise an intelligent judgment in the conduct of his busi- 
ness, so as to avoid transgression of the law and the penalties 
attached thereto, and to avoid the legal difficulties that are sure 
to result from ignorance of the law. The purpose of his instruc- 
tion should be to avoid conflict with the law, and to so conduct 
his affairs at all times that he may be within the law as regards 
his own rights and privileges without infringing upon the rights 
and privileges of others. If this rather restricted purpose is 
maintained in the student's training, it will in the largest degree 
result to his benefit and protection in his subsequent career. 

This purpose was continually kept in mind in the preparation 
of this text. 

H. M. Rowe. 



INTRODUCTION 

Law. It is difficult to define law so that it may be fully 
understood by the student. Blackstone, the great English au- 
thority, defines law as "a rule of civil conduct prescribed by the 
supreme power in a state, commanding what is right and pro- 
hibiting what is wrong." Among lawyers, in its broad sense, 
law is defined to be "a rule of action," but it really consists of 
many rules, all intended to sustain the rights of individuals, and 
to maintain the peace and order of society. 

Another definition is that "law is any rule of civil conduct 
prescribed by competent political authority commanding cer- 
tain things as necessary to, and forbidding certain other things 
as inconsistent with, the peace and order of society." 

A simple definition of law is that it is composed of certain 
rules that have been prescribed to guide man as a member of 
society in his relations with his fellow-man, directing him in 
what he shall do to preserve his own rights without infringing 
upon the rights of others. Briefly then, law is a body of rules 
for the regulation of human conduct. 

The underlying principle upon which all law is based in coun- 
tries such as ours is that all men are free to do anything except 
that which is forbidden, while under older forms of government, 
the principle is that men are only permitted to do that which is 
allowed. 

Divisions of law. There are two general divisions of law, 
international law and municipal law. 

International law is that which regulates the intercourse of na- 
tions. It relates to the rights, the duties and the privileges of 
each nation in its dealings with other nations. It is expressed in 
a general code of procedure which has been accepted and ratified 
by all of the civilized nations, in treaties and agreements that 
have been entered into between them. Most of its provisions re- 
late to commerce between nations, and, therefore, some portions 
of international law are included in the subject of commercial law. 



VI INTRODUCTION 

Municipal law is composed of the Constitution of the United 
States and of the several states of the Union, the statutory laws 
of the Federal Government enacted by Congress, the statutes of 
the several states enacted by their legislatures, and the laws and 
ordinances of cities and towns and other subdivisions of the state. 

It should be observed - that municipal law, as here described, includes 
all the laws of a state or nation for the government of its inhabitants. 
While this use of the term "municipal" has the sanction of long continued 
usage, it is now regarded as obsolete and inapt by many law writers. A 
better designation would be national and state laws. Municipal law, 
as generally understood, refers to the laws of cities and towns. It would 
seem; therefore, that the terms "state" and "national" should be used 
to describe the laws governing the states and the nation, and that "munici- 
pal," by reason of the origin and meaning of the word (municipium 
being the Law word for city) should be applied only to laws regulating 
the welfare of cities. But this is not so, and for this reason we are forced 
to employ the word "municipal" in its inclusive sense in this text. The 
purpose of this explanation is to have the student avoid any misunder- 
standing of the use of the term "municipal." 

Sources of law. Our present laws, which govern and con- 
trol courts in their administration of justice, are derived from 
three sources. They are the common law and the constitutions 
and statutes of the United States and of the several states. The 
Constitution of the United States is the supreme law of the land. 
State constitutions and all statutory laws must avoid conflict 
with this fundamental law of the nation. 

Common law. The common law is one greftt source of our 
law, much of which is based on those customs which through 
judicial decisions have become embodied in the law and which 
are found in the reports of such decisions. Common law has 
beei)i defined as "any rule of civil conduct which originated in 
the common wisdom and experience of society, which in time be- 
came &n established custom and finally received judicial affir- 
mation in the decisions of courts of last resort/' as expressed in 
their judgments, maxims and definitions. It is therefore, those 
principles, usages and rules of action which have not originated 
in any act of a legislature. 
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A maxim is a principle accepted as true and acted on as a rule or guide* 
Judgments of courts are the opinions of courts as expressed in the deci- 
sions of judges in cases where the law has been applied in the administration 
of justice. 

The common law is often referred to as the unwritten law to 
distinguish it from the statutory laws which are enacted by leg- 
islatures and because there is no record of its formal enactment. 
It was inherited by us from England and originally consisted 
only of customs which in course of time and through long usage 
came to have the force of laws. Judges in deciding cases, re- 
specting which the written law contained no provision, would 
take into consideration what was the custom of the people with 
reference to the. rights and the duties of the parties involved, and 
if justice would thereby be promoted would follow such custom 
in rendering their decisions. In this way certain customs finally 
attained the force of law. 

By custom is meant an old and general usage that has attained 
the force of law. 

The common law was introduced into this country by the 
earliest colonists. "When the colonists secured their independ- 
ence the system was retained from choice in all the states except- 
ing Louisiana, which follows the Roman or civil law. The 
courts have assumed, or the legislatures have declared, the writ- 
ten or unwritten law of England, as it existed at the time of the 
Revolution in 1776, to be the common law of these United States. 

Statutory laws. These are the laws enacted by the various 
legislatures. They are commonly designated as statutes, and are 
referred to as the written law. The statutory laws of Congress 
and the several states have not only greatly modified the com- 
mon law but have in such instances superseded it. On all sub- 
jects, however, upon which there is no statutory law, the com- 
mon law remains in full force. 

But the statute of any particular state only controls in the state 
where it originated. Since each state legislature enacts its own 
statutory laws, it follows that the laws of different states may 
vary considerably upon the same questions, so that frequently 
a general statement of law may not be applicable in some 
particular state because its statutes are at variance with it. 
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CHAPTER I 

' COMMERCIAL I4AW 

1. Commercial law includes all laws, common and statutory, 
which relate to persons engaged in commercial pursuits and their 
rights to property. Originally commercial law was composed 
almost entirely of common law. Gradually, however, the com- 
mon law has been superseded by statutory laws in many of the 
states, all of which laws conform, however, in a general way to 
the common law, for the reason that commercial law is less local 
and more general hi its character than afty other. Where the 
common law has been changed by statutes in any particular 
state, it is necessary for the student of law to consult those 
statutes. ' 

Many of the maxims and rules of commercial law are of great 
antiquity and of the highest' value and authority. Briefly, it-is 
a body of rules for the regulation and direction of those engaged 
in commerce and industry, commanding that which is right and 
prohibiting that which is wrong. 

2. Importance of commercial law. The importance of com- 
mercial law arises from the fact that "Ignorance of the law 
excuses no one." No professional or business man can afford to 
neglect the study of commercial law. He should be sufficiently 
familiar with it to protect himself in his business dealings, and 
to be able to exercise due caution and avoid error and trouble in 
entering into legal relations. Otherwise, in his ignorance he 
may imperil his property and reputation through his failure to 
properly safeguard his legal rights or by neglecting to protect 
himself by taking the proper legal steps. A business man must 
know the law or suffer the consequences. 

Since the subject of law is so intimately involved in any busi- 
ness transaction, it is but the essence of wisdom to acquaint 
oneself with the information necessary to avoid needless and 
foolish blunders. Therefore, the purpose of a text such as this 
is to provide the means of keeping the business man out of trouble 
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2 COMMERCIAL LAW 

rather than to get him out of trouble after he is in. Hence, the 
fundamentals of business law are treated and not the technical 
knowledge required for lawyers in the handling of cases in court. 
It is dangerous for the layman to seek to know too much law 
with the idea of depending upon his own judgment in matters of 
critical importance. The advice of an attorney in such instances 
should be sought invariably. 

* The transactions of commerce are of great variety and differ 
in many respects, and yet they are all common in that each 
transaction requires at least two parties to it and is based upon 
a contract or agreement in some form between them, either ex- 
pressed or implied. This contract always refers to the doing or 
not doing of something by one or both of the parties to the con- 
tract, and it is with the validity of such contracts and the rights 
and duties of the parties thereto that commercial law is princi- 
pally concerned. This leads us naturally to the subject of 
contracts which is treated in the following chapter. 



CHAPTER II 

CONTRACTS 

3. Definition. A contract is an agreement between compe- 
tent parties, upon a legal consideration to do or not to do some 
particular lawful thing. The four fundamental essentials neces- 
sary to the making of a legal and binding contract are, as follows: 

1. Agreement. 

2. Competency of parties. 

3. Legal consideration. 

4. Legality of subject-matter. 

Illustration: (1) A and B meet on the highway. A says to B, "I will 
give you 50 cents per bushel for 50 bushels of corn." B replies, "I will 
sell you 50 bushels at 50c per bushel." This conversation constitutes a 
valid contract for the sale of 50 bushels of corn. 

Although all contrafcts are in the form of agreements, express 
or implied, yet all agreements do not constitute contracts. 

Illustration: (2) A agrees to accompany B to a dance, but later refuses 
to go. Such an agreement does not constitute a contract. It does not 
contemplate any legal relations, but is merely a social engagement. 

4. Scope of subjects. Contracts in a broad and comprehen- 
sive sense include the entire field of commercial law. Each of 
the subjects to be treated in this book is in some way depend- 
ent upon the principles involved in the study of contracts. The 
hiring of a clerk, the appointment of an agent, the sale of a farm- 
er's crop, the loaning of a horse, entering into a partnership, the 
formation of a corporation, the writing of insurance, the leasing 
of real estate, and borrowing money, are all based on the prin- 
ciples of contracts. From riding on a street car for five cents to 
the formation of a billion dollar corporation, the transactions are 
controlled by the principles involved in the formation of an ordi- 
nary contract. Hence, it is supremely important that the prin- 
ciples of contracts should be well learned. 

3 



4 CONTRACTS 

5. Classification of contracts. Contracts may be classified 
into 1. Specialties, 2. Simple Contracts. 

6. A specialty is a contract under seal. Such contracts are 
always in writing and are required to have a seal attached. 
In early times the seal was used because men could not write. 
The seal was then an impression on wax but now in some states 
a scroll with the word "Seal" written or printed, or the letters 
"L. S." (Locus Sigilli, the place of the seal) is sufficient, if the 
intention of the parties is to employ ; it as a seal. The seal was 
supposed to add solemnity to the instrument. A seal was said 
to import a consideration, that is, the parties to the instrument 
could not assert that they had not received anything of value 
under the contract. 

A " Specialty" is a technical name for contracts such as deeds, bonds, 
or other written obligations that are required to be under seal. They are 
sometimes called " contracts under seal." 

7. The seal has now lost much of its significance. In many 
states by statute it affords only a presumption of consideration, 
and is no longer absolute proof that something of value was re- 
ceived. Hence, in such states the presumption that there was a 
consideration is not conclusive, and the instrument is placed on 
the same footing as an unsealed contract, thus practically abol- 
ishing the seal. At the present time the only contracts that are 
required to be under seal are deeds, bonds, mortgages, and other 
instruments of an important nature. 

8. A, right Of action on an instrument under seal is not usu- 
ally barred as soon by the Stati^te of Limitations as one that is 
not under seal. The period upon a sealed instrument varies 
from ten to twenty years, while in case of a simple contract a 
period of from two to six years is p.11 that is usually allowed in 
most states. 

A "right of action" is a right to bring suit under the law. 
The Statute of Limitations is a statute fixing a time within which actions 
must be brought. (See Statute of Limitations, 1(281.) 

9. Simple contracts. Simple contracts are 'those which are 
not under seal, whether oral or written. There is no distinction 
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between verbal and written contracts as regards validity (legal 
force), except that the Statute of Frauds requires certain con- 
tracts to be in writing to be valid. This feature of contracts 
will be discussed later. ' ' •'* 

The Statute of Frauds is one requiring certain contracts to be made 
in writing, and is designed to prevent fraud and perjury. , (See Statute 
of Frauds, 1f86.j 

It). Basis of contracts. Rule: All contracts are based 1 On 
agreement. ••• . 

If there is no agreement between the contracting parties, — 
if their minds do not meet, — there is no contract. The agree- 
ment is reached' when the minds of the parties meet, and that 
fact is communicated. If B, in the illustration (see 1f3), had 
said to A "No, I will not take 50j£ per bushel, I want 60^," &&d 
B had replied that 60j4 was too mtich, there wpuld have been 
no contract as the minds of the parties did not meet on the 
question of price. 

11. Agreement. An agreement Consists of an offer by one 
party and an acceptance of the offer by the tither p&rty. Since 
every contract is an agreement between persons, there must be 
at least two persons' concerned. '"''.* 

12. Origin of agreements. Agreements originate in some 
form of offer and acceptance. "I will sell you this coWfor 
$75.00," is an offer. "I will pay you $75.00 for that cow," 
would be an acceptance of the offer. The acceptance need not 
be in words. It might be made by a nod of the head or by a sign. 
If the party had said, "I will pay you $75.00 for the cow to- 
morrow, or I will pay you $70.00 for her," these ^would not be 
acceptances. Such replies constitute counter offers. A counter 
offer is a refusal of an offer and the substitution 6f a new one. 

13. Agreements must be definite. Rule: Agreements must 
be definite enough to enable a court to ascertain and enforce 
the terms. 

Indefinite and uncertain agreements are not enforceable, be- 
cause the court will not make or complete contracts for par- 
ties. For example, "I will sell you 100 acres of land at $75.00 
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per acre." "I accept." This conversation is too indefinite to 
constitute an agreement as there is no way of locating the 100 
acres. 

14. Classes of agreements. Agreements that bring about 
legal obligations fulfill three purposes: namely, to create rights, 
to transfer rights, and to extinguish rights. When the agree- 
ment creates a right it is called a contract. When the agree- 
ment transfers a right it is spoken of as an assignment. And 
when the agreement extinguishes a right it is known as a release 
or a discharge. Yet all three constitute contracts. All agree- 
merits have their origin in some form of offer and acceptance. 

An "assignment" is the transferring of an interest or a right 
from one party to another. 

A "release" is a voluntary discharge or surrender of a claim or 
debt. 

15. Definition of an offer. An offer is an expression by 
one person of his willingness to become a party to an agreement 
in accordance with the terms expressed. The offer may be of a 
promise or of an act. It may be made without using words. 
The offer is the first step towards making a contract, and is 
usually in the form of a proposition or of a question; as, "I wish 
to sell," or "What will you give for?" The' offer may be with- 
drawn at any time before acceptance by the other party, since 
it affects only the party making it. 

16. Definition of acceptance. An acceptance is the expres- 
sion by the person to whom the offer was made of his willing- 
ness to accept the offer as made. Acceptance is the step 
taken by the second party to the contract in which he assents to 
the offer made by the first party. Unlike the offer it cannot be 
withdrawn. It completes the contract, and affects the legal 
relations of both parties. 

17. How acceptance must be made. Rule: An acceptance to 
be effective must be equal in all respects to the offer. 

To constitute a contract the acceptance must embrace the 
exact terms of the offer. If A offers to sell B 500 boxes of 
oranges, to be delivered 100 boxes per month for five months, at 
$7.50 per box, B must accept the offer as it is made. If he 
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should agree to everything but the time of delivery, there is no 
contract. This is because so far as the time of delivery is con- 
cerned, the minds of the parties did not meet. 

18. Offer or acceptance by word or conduct* Rule: An 
offer or its acceptance, or both, may be made either by word or 
by conduct. 

If I order goods from the store and they are delivered to my 
house and used, the law concludes from my conduct that I agree 
to pay the market price for the goods. A asks B to mow his 
lawn and B, without replying, performs the work. B is entitled 
to what the job is reasonably worth, although he did not verb- 
ally accept the offer at the time. 

While B was away on his summer vacation A painted B's house. B 
had never asked A to paint it, and had no knowledge of the fact that A was 
painting it until after the job was completed. There is no contract, as 
there was nothing in B's conduct which A would be justified in taking as 
an acceptance of the offer to paint the house, as B had no opportunity to 
accept or refuse the work while it was being done. 

19. Communication of acceptance. Rule: An acceptance is 
not good unless it is communicated. There must be more 
than a mental determination to accept. Speech or action is 
necessary. 

A asks B to finish up the interior of an office. B did not say that he 
would do it, but in a few days later bought some lumber and dressed it 
preparatory to commencing the work. Before B commenced the work 
on the office A withdrew the offer. There was no contract, as B's mental 
determination to accept the work was never communicated to A before 
the offer was withdrawn. 

20. Particular form of acceptance. Rule: A person making 
an offer may prescribe a particular form of acceptance. 

Where an offer prescribed an acceptance by telegram, and the 
buyer replied by letter, he can not complain if the seller finds 
another buyer before the letter is delivered, as the seller, on not 
receiving a telegram was justified in concluding that the party 
did not care to buy. 
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21. Absence of communication. Rule: A person making 
an offer can not turn an absence of communication into an 
acceptance. 

Where A offered to sell B a horse and stated in his letter that if he did 
not hear from B within 48 hours he would consider the offer accepted, B 
cannot be compelled to take the horse. B's silence cannot be taken as an 
acceptance as A had no right to force B to answer if B did not choose to 
do so. 

22. An acceptance is binding as soon as it is communi- 
cated. Rule: An acceptance is binding as soon as communi- 
cated even though it has not come to the knowledge of the 
offerer. 

Time is an element of agreement in the relationship of offer 
and acceptance. Where the parties are together and nothing' is 
said as to the time of acceptance, it is understood to be immediate! 

23. Contracts by correspondence. Rule: An offer is com- 
municated when the letter making it is received by the party 
to whom the offer is made. 

Until then it is a continuing offer, unless notice of revocation 
(recall) has been received prior to that time. 

23a. Rule: An acceptance is communicated when the letter 
containing it is posted or sent. 

The fact that the letter of acceptance was lost in the mail and 
never received by the offerer does not prevent the contract from 
becoming binding, because the formation of the contract is not 
affected by the subsequent fate of the letter. It is not neces- 
sary tjhat the acceptance should actually come to the knowl- 
edge of the offerer in-order to make the contract binding, since 
the meeting of minds is all that is required to form a contract, 
and the knowledge of such meeting neecl not be brought to the 
attention of the offerer. 

Where A offered to sell wool to B and posted the letter on May 1, and 
B received it on May 3, and mailed a letter of acceptance that evening, the 
fact that B received a letter from A the following morning revpking the 
offer, did not prevent the formation of a contract. The contract was com- 
pleted when B posted his letter of acceptance, arid the letter withdrawing 
the proposition did not become operative until it was received on May 4, 
the day following the mailing of the acceptance. 
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24. Contracts by telegram. The same principles govern 
the communication of offer and acceptance by telegraph as by - 
correspondence. The acceptance is communicated when sent. 
The only question that calls for consideration is in case of altera- 
tion of the telegram, and on this point the decisions are not in 
harmony. The weight of authority seems to be that if the tele- 
gram has been altered the party making the offer is not bound, 
because he never gave his assent to it, nor is he bound by the 
telegram as originally written, because it wasnever communicated. 

25. Acceptance must be, absolute. Rule: The acceptance 
must be absolute and identical with the terms of the offer. 

Where the offer directs that the answer must be sent to a cer- 
tain place such directions must be observed. Where the party 
making the offer directed the acceptance to be sent to Chicago 
and it was sent to New York and there delivered to him it did not 
create a contract. 

26. Conditional acceptance. Rule: Where an acceptance is 
conditional, there can be no contract . until the party making 
the offer agrees to the conditions. 

27. Unaccepted offer. Rule: An unaccepted offer creates no 
rights, and may be withdrawn or lapse before acceptance. 

. Even if an offer designates a time within which it may be ac- 
cepted, it may nevertheless be revoked by the party making the 
offer before acceptance, unless there was a consideration for 
keeping the offer open. The exception to the rule is in cases 
where the offer is under seed. This is because the seal implies a 
consideration. 

28. Refusal to accept. Rule: An offer once refused cannot 
be subsequently accepted without the consent of the party mak- 
ing the offer. 

A offered to sell B his farm for $6,000.00. B said he would give $5,000.00. 
A refused this offer. Then B said he would give $6,000.00, but A, was not 
willing to adhere to his original offer. There was no contract, because 
B's offer to buy at $5,000.00 constituted a refusal of A's offer to sell. 

29. Revocation of acceptance. Rule: The party making the 
offer may vary or revoke the offer at any time before it is 
accepted. 
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If, however, the offer is under seal, or if the party receiving 
the offer has paid a consideration for the option to accept or 
reject, the offer is in the form of a contract and cannot be 
varied or revoked. 

30. Notice of revocation. Rule: A party to whom an offer 
is made may accept the offer within the time fixed, or if none 
be fixed, within a reasonable time, unless he has notice before 
his acceptance that the offer has been revoked. 

31. Lapse of offer without revocation. Rule: If the time is 
fixed, the expiration of the time revokes the offer. If no time 
is fixed the offer will lapse after the expiration of a reasonable 
time, and what constitutes a reasonable time depends upon the 
circumstances of the case. An offer lapses on the death of either 
party. 

QUESTIONS 

1. Define a contract. 

2. Distinguish between an agreement which constitutes a valid con- 
tract and a mere social engagement. 

3. What does the subject of contracts include? 

4. How are contracts classified? 

5. What is a speciality? 

6. What is the importance of a seal? 

7. What changes have been made by statute as to the common law on 
the subject of seals? 

8. How does a sealed instrument differ from an ordinary one? 

9. What is a simple contract? 

10. Cta what are all contracts based? 
21. Define agreement. 

12. What is a counter-proposition? 

13. Define an offer. 

14. Define acceptance. 

15. How must an acceptance be made? 

16. What is the rule as to the communication of an acceptance? 

17. When is an acceptance binding? 

18. % When is an offer by letter communicated? 

19. When is an acceptance by letter communicated? 

20. What is the rule as to offer and acceptance by telegraph? 

21. What is meant by saying that the acceptance must be absolute? 

22. How may an acceptance be revoked? 

23. May an offer lapse without an express revocation? 
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. CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A says, "I will take $100.00 for my horse when I get ready to sell him." 
B says, "I will take him at $100.00." Was there a contract? 

2. A says, "I will sell you 100 acres of land for $1,000.00." B replied, 
"I will give you $1,000.00 for 100 acres of land." Did this constitute a 
contract?" 

3. A offers to sell B 400 bushels of corn to be delivered next month. B 
accepted the offer providing the delivery would be made at once. Is A 
bound to accept B's terms? 

4. A wrote B as follows: "You can fit up the offices for me at 57 Broad- 
way, if you can do it at once. I enclose specifications." The next day 
A sent B a new set of specifications for his approval, which B approved by 
signing his name at the bottom. B purchased material to do the job, but 
before he got started A revoked the offer. Can B recover for breach of 
contract? 

5. A left his watch at a jeweler's and asked the jeweler to make an esti- 
mate as to how much it would cost to have it repaired. The jeweler re- 
paired the watch and charged A $8.50 for the job. Is he entitled to recover 
the $8.50 for the work? 

6. A offered to sell B 1,000 bushels of wheat at $1.00 per bushel, and 
stated that if B wanted the wheat, to answer by telegraph. B wrote a 
letter accepting the offer. Is A bound to deliver the wheat? 

7. B sent A five gallons of maple syrup stating that he could have the 
syrup for $1.00 per gallon. A had never ordered the syrup, but allowed it 
to be consumed by his family. Is A liable to pay for the syrup? 

8. A sent B an offer to sell him a farm and stated in his letter that if he 
did not hear from B to the contrary within three days, he would consider 
the farm sold. B never answered the letter. Is he liable for the price of 
the farm? 

9. A wrote B a letter offering to sell B a horse. A's letter was received 
by B on Sunday morning. On Monday morning B wrote to A accepting 
A's offer. On Monday noon B received a letter revoking the offer. This 
letter was posted Saturday night. Was there a contract? 

10. A had been negotiating with B for the sale of 500 tons of broom corn. 
B telegraphed, "I will take the 500 tons." The telegram as delivered 
read, "I will take five tons." Can B force A to let him have the whole 
500 tons? 

11. A offered to sell B his farm for $10,000.00 and gave B until the end 
of the month to accept the offer. On the 25th of the month A died. B 
accepted the offer on the 28th of the month. Can he compel the heirs of A 
to let him have the land? 
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CHAPTER III 
COMPETENCY OF PARTIES 

32. General considerations. Since every contract is an agree- 
merit between persons, there must be at least two persons con- 
cerned. There may be many more than two persons, however, 
and if so they are divided into two groups and constitute the 
two parties necessary to a contract. 

A man cannot contract with himself; a man as a trustee or 
agent cannot deal with himself as an individual. As a general 
rule any person who is of a sound mind and of full age is com- 
petent to enter into a contract. There are, however, several 
classes of persons who are not competent to contract. Their 
disability may arise from: 

1. Infancy. 

2. Marriage. 

3. Insanity. 

4. Drunkenness. 

5. Duress. 

6. Alien belligerents. 

7. Corporations. 

33. Infancy. An infant, in law, is a person under full legal 
age. In order to make a binding contract the party must be of 
age, which is usually twenty-one years for both males and fe- 
males. By statute, however, in some states females are per- 
mitted to contract at eighteen. An infant attains his majority 
on the day preceding his twenty-first birthday. 

Until infants become of age they are subject to certain dis- 
abilities for their own protection, on the ground that until they 
are of age they have not sufficient maturity of mind to act with 
judgment and discretion. Therefore, the law puts many safe- 
guards around the infant, or minor, so that he may not be im- 
posed upon by those who would take advantage of his youth. 

34. Contracts that are binding. The contracts of an infant 
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are not void but they are voidable, i.e., they may be avoided, 
and hence are capable of ratification, subject to the following 
exceptions which are binding on the infant: 

1. Contracts for necessaries. 

2. Executed contracts of marriage. 

3. Contracts for the maintenance of his family. 

4. Contracts for military or naval service. 

5. An infant can bind himself by contract to do whatever he 
is legally bound to do. 

35. Contracts for necessaries. Necessaries for a minor are 
board, wearing apparel, medical aid, and schooling suitable to 
his circumstances and station in life. An article is not necessary 
if the infant has already been supplied with it, and it is immate- 
rial whether the person furnishing the article did or did not 
know that he already had a supply. 

(a) The reason for holding an infant liable on his contracts 
for necessaries is that otherwise he might suffer for the ordinary 
necessities of life, in case h:s parents or guardian refused to 
supply him with them. The law creates a promise on the part 
of the infant to pay whatever the necessaries furnished him are 
reasonably worth, and thereby protects him from any extrava- 
gant or unreasonable charges. An infant who is maintained by 
his parents cannot contract for necessaries. 

(b) The necessaries must be actually supplied. Thus, if a 
minor being away from home, should rent a room for a certain 
season, he could be held only for the time he actually occupied 
it and not for the remainder of the term. 

36. Executed contracts of marriage. A minor's promise to 
marry is not binding because when he becomes of age he may 
affirm or disaffirm it as he chooses. If, however, the marriage 
has taken place, it cannot be set aside on account of minority, 
unless the infant has not reached the marriageable age. The 
age at which persons may lawfully marry varies in the different 
states. It ranges from twelve to eighteen years of age in the 
case of girls, and from fourteen to twenty-one years in the case 
of boys. 
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37. Contracts for the maintenance of his family. A minor 
is bound on his contract for necessaries supplied to his family 
the same as if they were supplied to himself. 

38. Contracts for military or naval serivce. Where a minor 
enlists in the military or naval service of the government he is 
bound by his contract. 

39. An infant can bind himself by contract to do what- 
ever he is legally bound to do» Whatever a minor is legally 
bound to do, he can by a fair and reasonable contract bind him- 
self to do Thus if an infant takes the legal title to property for 
the benefit of another, and in the execution of that trust makes 
a deed, he cannot afterwards avoid it on the plea of infancy. 

40. Ratification and avoidance of minor's contracts. 
Rule: Contracts made between a minor and an adult are bind- 
ing on the adult, but they are voidable at the option of the minor, 
who can avoid or ratify them on becoming of age as he choses. 

What will amount to a ratificati6n or confirmation has not 
been definitely determined. Usually a minor's contract need 
not be positively avoided, but it remains in a voidable state 
until ratified by him. His deeds to real estate, however, he 
must positively disaffirm within a reasonable time after he 
arrives at majority, by taking some special step, as the bringing 
of a suit. In regard to other contracts, it may be said that 
usually he need not disaffirm; the other party must show that 
he ratified. Some states require the ratification of a minor to 
be in writing, but this is not commonly so. 

Rule: An infant cannot avoid a part of a contract and affirm 
the rest. 

This is a well established rule. He cannot affirm that part 
of the contract which is beneficial to him and avoid that which 
is against his interests. He must affirm the contract as a whole 
or not at all. 

Ratification may consist in conduct. If, after he becomes of 
age, a minor exercises over property secured under a contract, 
acts of positive ownership, as where he continues to use it or 
sells it, this would be a ratification. 
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41. Time of ratification or disaffirmance. Rule: A minor 
cannot ratify his contracts during his minority. 

The reason for this is, that inasmuch as he cannot bind him- 
self by an original contract, it would be illogical to allow him 
to bind himself absolutely by ratification. The disaffirmance 
of a contract may be made during minority only when it relates 
to personal property. The disaffirmance of a conveyance of 
land may be made only after the minor has become of age. A 
minor may accept ths benefits and rents of real estate during 
minority and still disaffirm the contract of conveyance after 
reaching his majority, 

42. Form of disaffirming. No particular form of disaffirm- 
ance is necessary. Any act inconsistent with ownership or which 
shows an intention not to be bound is sufficient. 

43. Four cases of disaffirmance. Rule: A contract execu- 
tory (unfinished) on both sides may be rescinded or declared 
void at the will of the minor, and no rights will attach. 

A minor contracted with an adult for the purchase of his horse, to De 
delivered in ten days. At the time of delivery the minor refused to take 
the horse. The adult has no remedy. If the adult had refused to deliver 
it the minor would have cause for action against him. 

Rule: If the contract has been executed (finished) on the part 
of the minor only, he may disaffirm (annul) and recover the 
consideration passed from him. 

Using the same illustration, if the minor had paid the money for the 
horse when the contract was made, at the time of delivery he could refuse 
to take the horse, and also recover from the adult the money paid. 

Rule: If the contract has been executed or performed on the 
part of the adult only, and the minor refuses to execute or per- 
form his part of the contract, and has in his possession any article 
or consideration received under the contract, the adult is entitled 
to recover it, but, if the minor has parted with the article or con- 
sideration, the adult cannot recover it. 

In case the adult had delivered the horse to the minor, who was to pay 
for it in ten days, and the minor in the meantime had sold the horse and 
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at the end of ten days refused payment, the adult has no remedy. He 
could not compel payment. If the minor still had the horse in his posses- 
sion the adult could recover it. 

Rule: If the contract has been executed on both sides, the 
minor cannot, when personal property is involved, disaffirm or 
avoid the contract and recover the consideration passed from 
him without restoring the benefits or consideration received by 
him, and if the minor cannot restore the consideration or benefit 
the right to rescind (annul or cancel) is lost. 

The minor buys a horse of the adult and pays for it. The minor may, 
by returning or offering to return it, rescind the contract and recover 
the purchase money. If he cannot return the horse the contract is binding. 

44. Minors as partners. Rule: A minor may be a partner 
of an adult, with the rights and powers of a partner, but he 
cannot be held individually liable for the contracts of the firm 
unless he affirms them after becoming of age. 

When a minor withdraws from a partnership he cannot recover 
the capital invested, because he is unable to return the consid- 
eration which he has enjoyed. 

45. Plea of infancy is a personal privilege. Rule: The plea 
of infancy is a personal privilege and can be taken advantage 
of only by the infant himself, and cannot be used by an adult 
with whom the infant deals or by third persons. When an adult 
enters into a contract with an infant he does so at his peril. ' 

For while the infant may decline his part of the agreement, 
or may disaffirm it after it has been performed, the adult is as 
fully and as completely bound as though he were dealing with 
an adult. 

46. Effect of disaffirmance. The effect of disaffirmance is 
to render the contract void from the beginning, and places the 
parties in the same position as though no contract had been 
made. 

47. Liability of infants for torts. Rule: An infant is liable 
for his torts, and his minority is no protection to him. 

A "tort" is any wrongful act, other than a mere breach of contract, for 
which damages can be collected. If the infant commits such wrongful 
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acts as slander, libel, or negligently injures another's person or property, 
he is liable to damages. 

48. Infant's power of attorney. Rule: A power of attorney 
executed by an infant is void. 

And in some states it is held that any contract by which an 
infant secures the services of another is not merely voidable, 
but void. 

A power of attorney is a written instrument under seal by 
which one person appoints another to act for him. 

49. Married women. At common law married women were 
incapable of making any binding contracts. A married woman's 
contracts were absolutely void, and neither the married woman 
nor the other party to the contract was bound. 

This common law disability has been removed in most of the 
states by statute and now a married woman may contract as 
fully as an unmarried woman, except that in some states she 
cannot contract with her husband or as surety for him. A 
married woman can conduct her own separate business and enter 
upon contracts independently of her husband, therefore, in many 
of the states, can sue and be sued apart from her husband. 

50. Insane persons. Rule: Since the formation of a con- 
tract requires a meeting of minds, an insane person is incapable 
of making a valid contract except for necessaries. 

Some insane persons appear perfectly rational and others are 
rational at times. This makes it difficult to determine the 
mental condition of the party and a person may innocently deal 
with an insane person without a knowledge of his insanity. 

Where a person has been judicially declared to be insane and 
a guardian has been appointed to manage his property, the 
insane person cannot thereafter make a valid contract. Where 
the afflicted person has not been declared insane, his agreements 
for necessaries are usually binding, and the validity of his other 
agreements depends on the surrounding circumstances. If the 
contract is such that the parties can be placed in the same con- 
dition they occupied before the contract was made, it is voidable 
at the option of the insane person. Where, however, the con- 
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tract has been so far executed that the parties cannot be put 
into their original condition, the insane party is held. 

51. Drunkenness. Rule: A contract made with a person 
who was intoxicated to such an extent that he did not know 
what he was doing, or the consequences of his act, is voidable 
at the option of the intoxicated person. 

Such a contract may be ratified when he becomes sober, and 
when so ratified it cannot afterwards be. avoided on the ground 
of drunkenness. 

51a. Duress. Duress is where a person is induced to make an 
agreement by x threats of personal violence. Such an agreement 
is of no validity and may be repudiated. A contract entered 
into by a party under duress is voidable at his option. The 
threatened violence may be directed against the person or 
against a member of his family. It may consist in a threat of 
imprisonment, or of wanton destruction of one's property. 
Whatever threat overcomes the will of the contracting party and 
causes him to do what he otherwise would not do, may be re- 
garded as duress. 

52. Alien belligerents. Rule: Subjects of a country with 
which our nation is at war, are alien enemies, and contracts 
made with an alien enemy are void. 

Such contracts are not allowed because a citizen of this country 
might be enabled thereby to withdraw the resources of defense 
from the country and convert them to purposes injurious to his 
country's interest. 

An "alien" is one who is a citizen of a foreign nation and owes his alle- 
giance to the government of that country. 

53. Contractual powers of corporations. A corporation has, 
in general, only such powers as are conferred upon it by the 
state or government creating it, and when it attempts to bind 
itself by contracts which are foreign to the purposes for which 
it was created, such contracts are usually void. This subject 
is treated more fully in the chapter on corporations. 
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QUESTIONS 

1. As a general rule what persons are capable of making a valid con- 
tract? 

2. What classes of persons are not competent to contract? 

3. What contracts are binding on an infant? 

4. What are considered necessaries? 

5. Why should an infant be held liable on a contract for necessaries? 

6. What will amount to a ratification of an infant's contract? 

7. Who may take advantage of the plea of infancy in avoiding a contract? 

8. Can an infant avoid a part of a contract only? 

9. At what time must an infant ratify his contracts? 

10. What is the rule as to disaffirming contracts for the conveyance of 
real estate? 

11. Give four cases of disaffirmance depending on whether the contract 
is executed or executory. 

12. Can an infant be the partner of an adult? 

13. What is the effect of disaffirmance? 

14. What is the liability of an infant for his torts? 

15. Can an infant execute a valid power of attorney? 

16. At common law could a married woman execute a valid contract? 

17. What changes have been made by statute as to the common law 
rights of married women to enter into a contract? 

18. What are the rules of law in regard to the rights of insane persons 
to execute a valid contract? 

19. When may a drunkard avoid his contract? 

20. What is the reason for not allowing an alien enemy to contract with 
our citizens during hostilities? 

21. What limitations are there to the contractual powers of corporations? 



CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A merchant sold a suit of clothes to a boy of 19. The boy lived at 
home and was supplied with clothes by his parents. Can the merchant 
recover the price of the suit on the ground that it was a necessary of life? 

2. A student rented a room for $1.00 per week, and remained in it until 
the Christmas vacation. He then rented another room which he liked 
better. He had agreed to take the first room for the school year. Can 
the landlord collect rent from the student for the remainder of the school 
year? 

3. A young man twenty years of age bought groceries for the use of his 
wife and child. Can the merchant compel him to pay for them on the 
ground that they are necessaries? 
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4. A, who was a minor, traded horses with B an adult, B desired to trade 
back, as he afterwards realized that he had the worst of the bargain. Can 
he compel A to trade back on the ground that A was a minor? 

5. A, who was a minor bought a wagon of B for $75.00 for which he gave 
a promissory note due in 90 days. He refused to pay the note on the 
ground of infancy but persisted in keeping the wagon. Is he entitled to 
do this? 

6. An infant purchased a farm from an adult. The infant kept the 
farm until he arrived at his majority which was three years. During this 
time he collected and spent the income from the farm. He then repudiated 
his contract. Must he account for the rent? 

7. An infant borrowed $50.00 of an adult with which to buy food and 
clothing. Can the adult recover the money loaned to the infant? 

8. An infant invested $2,000.00 in a partnership, and on finding the 
partnership unprofitable, withdrew from the firm and sought to recover 
the $2,000.00. Can he do this? 

9. An infant negligently drove an automobile through the streets and 
injured a pedestrian. Is the infant liable in damages for the injury? 

10. A while insane sold a tract of land to B. After restoration to sanity 
A received payments upon the contract. He then sought to avoid the con- 
tract on the ground that he was insane when it was made. Can he do this? 

11. A while intoxicated sold his watch, which was worth $60.00 to B for 
$10.00. After he became sober he tendered back the $10.00 and demanded 
that B should return the watch. Is he entitled to the watch? 



CHAPTER IV 
CONSIDERATION 

54. Definition. Consideration is something exchanged by 
one party to a contract for what he is to get under the terms of 
the contract. It consists of some act or forbearance, or the 
promise thereof, which is offered by one party to a contract, and 
which is accepted by the other party in return for his act or 
forbearance, or the promise thereof. Consideration goes to the 
very roct of the contract and any agreement made without it 
is void, and no action can be maintained upon such an agree- 
ment. Consideration as commonly expressed in business con- 
tracts usually means price or compensation. 

Rule: Every promise contained in a contract must rest upon 
a consideration in order to be enforceable. 

Contracts under seal are, under the common law, an excep- 
tion because the seal implies a consideration. In some states 
the seal is regarded as only a presumption of consideration in an 
executory contract, and is insufficient without some actual 
consideration. 

An "executory" contract means one unfinished, not completed, some- 
thing that yet remains to be done in the future. 

If a seal be attached to a gratuitous promise to create a con- 
sideration, no other evidence of consideration is necessary. Con- 
tracts that have been executed will not be set aside for lack of 
consideration. 

An "executed" contract is one that is finished, completed, and nothing 
remains to be done. A "gratuitous promise" is one given freely without 
consideration, imposing no obligation. 

55. Classification. There are two kinds of consideration- 
good and valuable. 

56. What constitutes a good consideration. Rule: A good 
consideration is founded on natural love, affection or esteem. 
As between the immediate parties, it is sufficient to support an 
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executed contract, but it is not sufficient to support an exec- 
utory contract. 

If a father promises his son, in consideration of natural love 
and affection, that he will furnish him as a gift upon his arriving 
of age, with $10,000.00 to engage in business, and when his son 
becomes of age he furnishes him with the promised capital, he 
cannot afterwards, upon changing his mind recover back the 
money. The contract in such case is said to be executed and 
cannot be revoked or annulled. On the other hand, if the 
father had refused to keep his promise and would not pay over 
the money when the son became of age, the son could not main- 
tain an action against the father for his refusal, because a good 
consideration will not support an executory or future under- 
taking. All executory undertakings must be supported by a 
valuable consideration. 

57. What constitutes a valuable consideration. The test of a 
valuable consideration is whether or not a party to whom a 
promise is made does something, or promises to do something 
because of the promise or offer thus made. If he does, there is 
an agreement, supported by a valuable consideration, which is 
enforceable whether it is executed in whole or in part, or entirely 
executory. 

An uncle promised his nephew that he would pay the expenses of the 
latter's European tour, and the nephew, relying upon the promise, made 
the trip, expending his own money. It was held that he was entitled to 
recover the sum from his uncle, because the nephew did that which he 
would not have done but for the promise of the uncle. 

A client expressly agrees to pay his attorney $500.00 for certain profes- 
sional services, and the services are rendered in entire conformity to the 
contract. The client cannot escape his obligation to pay the stipulated 
fee on the ground that the services were not valuable to him, because the 
attorney did that which he would not have done but for the promise made 
to him. 

A gave his promissory note to B for $1,000.00 in consideration that B 
should name his child after A. The contract is enforceable. "When a 
party," said the court in this case, "contracts for the performance of an 
act which will afford him pleasure, gratify his ambition, or please his 
fancy, his estimate of value should be left undisturbed, unless, indeed, 
there is evidence of fraud," 
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An uncle promised his nephew $5,000.00 if the latter would refrain from 
drinking liquor, using tobacco, or playing cards or billiards until he shouid 
become twenty-one years of age. The nephew having accepted the offer 
and performed his part of the agreement, was held to be entitled to recover 
the promised sum from his uncle. He forbore, because of the promise 
made to him, to do that which he otherwise was at liberty to do. 

58. Consideration need not be adequate. Rule: The ade- 
quacy of the consideration is left entirely to the parties to the 
agreement. The law does not inquire whether the benefit to 
the promisor, or the injury or detriment to the promisee, is 
equivalent to the thing to be done or received by the other party, 
but it must be of some value in the eyes of the law. 

If the courts should pass upon the question of the adequacy 
of the consideration for the promise they would be engaged in 
making bargains for the parties, a proceeding which would vio- 
late the fundamental principle that there should be the utmost 
liberty in the making of contracts. "The value of all things 
contracted for/' says Hobbes, "is measured by the appetite of 
the contractors, and, therefore, the just value is that which they 
be contented to give." 

59. Gratuitous subscriptions. Rule: When a gratuitous sub- 
scription has been made it is binding if advances have been 
made or liabilities incurred upon the faith thereof. 

A subscribes $500.00 for the purpose of erecting an Athenaeum in the 
City of New York, to be paid when the whole amount of $25,000.00 should 
have been subscribed. The committee having obtained the required amount, 
and having made contracts, erected and completed the building, relying 
upon the good faith of the subscribers, makes A liable on his subscription. 

60. Forbearance from suit as a consideration. Rule: The 
abandonment of a right, or a promise to forbear from exercising 
it, is a good consideration for a promise. 

It is not sufficient, however, unless the person forbearing 
really believes he has a case; so that a forbearance to sue on an 
unfounded claim is not a good consideration. 

A had a bona fide claim against B, and put it into the hands of a lawyer 
for collection. The lawyer exhibited it to B and his father, C, and said he 
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was going to bring suit. Thereupon the father took from his son a bill of 
sale of his son's property. When A heard of this, he said to B, "that he 
was going to send the sheriff up that day; that he was not going to stop for 
the bill of sale; it was all a fraud." C, the father, replied, "You keep 
quiet and you shall have your money; I guess I am worth it." A, relying 
upon this promise, directed his lawyer to stop further proceedings, and this 
forbearance was held to be sufficient consideration for the father's promise. 
There was the offer of a promise for an act; the doing of the act is the ac- 
ceptance of the promise and completes the contract. In other words, A 
did that which he would not have done but for the promise of the father. 

61. Insufficient consideration. It remains to point out cer- 
tain resemblances of consideration which the courts have re- 
fused to allow to support a promise. They may be classified 
under four heads: 

1. Moral obligations. 

2. Past consideration. 

3. Impossible consideration. 

4. Promise to do what a party is bound to do. 

62. Moral obligations. A party may make a promise, be- 
cause he believes himself to be under a moral obligation, either 
because he has received benefits in the past, or from motives of 
piety, delicacy or friendship. 

A student having refused the payment of a loan made him by 
the principal of the college, the latter wrote the student's father, 
who replied that he would pay the sum loaned, although he was 
under no obligation for his son's support. The father is morally, 
but not legally, bound by his promise, because the considera- 
tion is past, and a past consideration will never support a 
promise. In other words, the principal of the college did not 
do anything because of the promise made to him. Had the 
promise of the father been made before the money was loaned, 
and the principal made the loan because of said promise, then 
the promise would have been enforceable because the principal 
did that which he would not have done but for the promise 
made. 

63. Past consideration. Rule: Where a person receives a 
benefit, and, at the time such benefit was received, he incurred 
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no liability, and subsequently he makes a promise to pay for 
such benefit, the consideration for such promise is said to be 
past. 

A furnishes B board and room gratis for the winter. In the spring B 
promises to pay for the accommodations received. His promise is unen- 
forceable, because when he received the benefit he was under no legal liability 
to pay for the same. 

It is very essential that the student should remember the 
following important exception to the above rule, viz: If there 
has been some pre-existing legal obligation which cannot be 
enforced because barred by the Statute of Limitations, such 
legal obligation is a sufficient consideration to support a new 
promise to pay such a debt. 

A becomes indebted to B January 1, 1891, in the sum of $500.00. On Feb- 
ruary 1, 1894, B sued A, but failed to recover, because A had been released, 
January 1, 1894, by the Statute of Limitations, which in his state is three 
years. (See table, Chap. XXV.) If A, although not obliged to, had 
promised to pay the debt at any time after he had been released, then the 
preexisting legal obligations would be sufficient consideration for the new 
promise. 

64. Impossibility. Rule: A promise to do a thing impossi- 
ble in fact or in law is not a consideration; hence the promise 
upon which it is founded cannot be enforced. But the impossi- 
bility must be natural or physical, not merely personal to the 
promisor. The fact that its performance will be difficult is no 
excuse. 

65. Promise to do what a party is bound to do. Another 
form of insufficiency of consideration arises where the alleged 
consideration is a promise to do or actually doing what a man 
is abeady bound by law to do for the promisor. The promisor 
gets nothing more than he is already entitled to. Therefore he 
is not bound to fulfill his promise, even though it was this that 
induced the other party to do what he did. 

Thus, where in the course of a voyage from Philadelphia to West India 
and back two seamen deserted, and the captain promised the rest of the crew 
that if they would work the vessel home he would divide the wages of the 
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two deserters among them, this promise was held not to be binding for want 
of consideration. Before they sailed from Philadelphia they had under- 
taken to do all they could under all emergencies that might arise during 
the voyage. The desertion is to be considered an emergency of the voyage. 
The sailors promised no more than their contract already bound them to 
do. A promise to compensate an officer in consideration that he makes an 
arrest is void, because the counter-promise of the officer is no more than he 
is already bound to do. 

QUESTIONS 

1. Define consideration. 

2. What constitutes a good consideration? Illustrate. 

3. What kind of undertakings must be supported by a valuable consid- 
eration? 

4. What constitutes a valuable consideration? Illustrations. 

5. Who determines the adequacy of consideration? 

6. When is a gratuitous subscription binding? 

7. When is forbearance from bringing a suit a good consideration? 

8. Give some examples of insufficient considerations. 

9. Illustrate the principle that a moral obligation will not support a 
promise. 

10. Give an exception to the rule that a past consideration will not sup- 
port a promise. 

11. What is meant by past consideration? 

12. Must the consideration equal the promise in value? 

13. What instruments have presumptive consideration? 

14. What is meant by an executed consideration? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A father promised his son that he would give him $100.00 if he would 
not smoke until he was twenty-one years of age. The son abstained from 
smoking until he was of age, when his father refused to pay the money. 
Can the son maintain a suit to compel the father to keep his agreement? 

2. A man deeded a farm to his wife for the consideration of love and 
affection. As between the parties is this a valid deed? 

3. An uncle promised his nephew that he would give him $1,000.00 when 
the nephew became twenty-one years of age, to start him in business. When 
the time arrived the uncle refused to pay the money. Can the nephew 
enforce payment? 

4. An uncle promised to reimburse a nephew for the expenses of a pleas- 
ure trip to Europe, and on the strength of this promise the nephew made the 
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trip, expending his own money, expecting to be repaid by his uncle. Can he 
compel the uncle to make payment? 

5. A diamond ring was sold to an infant by A, who expected B, the in- 
fant's father, to pay for it. The ring was charged to B. B had not au- 
thorized the purchase on his credit, but subsequently promised A that he 
would pay for it. Can A recover from B? 

6. A gave his note to the trustees of a church to assist in the purchase of 
a bell. The trustees did not collect sufficient money to make the purchase, 
and after A's death and without purchasing the bell they sued A's heirs 
for the amount of the note. Can they recover? 

7. B asked A to remove a hay stack by ten o'clock Monday as B intended 
to fire the stubble on which the stack stood which A promised to do. B 
fired the stubble at that time, and noticing the stack had not been removed, 
B to keep it from being destroyed removed it himself. He afterward sued 
A for work of removing the stack? Can he recover? 

8. A furnished B a horse to drive all summer free of charge. Subse- 
quently B promised to pay A for the use of the horse. Can A enforce the 
promise? 

9. A owed B $100.00. He paid B $50.00 and B gave him a receipt in full. 
B subsequently sued for the remaining $50.00. Can he collect it? 

10. A debt is barred by a discharge in bankruptcy. The bankrupt after 
becoming prosperous promises his creditor that he will pay him the amount 
of the debt so barred. Can the creditor enforce the payment? 

11. A sued B without any foundation for the action and got B to give him 
his note for $100.00 to dismiss the suit. Can A recover on the note? 

12. A and B had an honest difference of opinion as to the grade of some 
grain which A had purchased from B. B claimed that he made no guaran- 
tee as to the grade of the grain. To avoid a law suit B gave A his note for 
$50.00. Can A recover on the note? 

13. A owes B $100.00 which is due. B promises to extend the time one 
year. Thirty days after, B sues A for the debt. A pleads that it is not yet 
due. Can B recover? 

14. A rescued B from drowning. B promised to pay A $100.00 for saving 
his life. A sued B for the money. Can he recover? 

15. A's house was set on fire and destroyed. A offered B, who was the 
sheriff of the county that he would give him $100.00 if he would arrest the 
culprit who set the house on fire. B arrested the culprit. Can B recover 
the $100.00? 



CHAPTER V 
LEGALITY OF SUBJECT-MATTER 

66. Introduction. The law allows great latitude in the mak- 
ing of contracts and only those are forbidden which are con- 
sidered to be against the best interests of the public. It is the 
policy of the law to permit one to make all contracts that are 
possible and to forbid only those that are objectionable on the 
grounds of public policy and good morals. However, the law 
cannot encourage law-breaking by recognizing as legal any 
agreement made for the purpose of violating the law. Although 
all the elements necessary to a valid contract be present, if the 
purpose of the agreement be illegal it will not hold. 

67. Meaning. Legality of subject-matter means, conformity 
to law of the thing to be done or omitted. Since it is the policy 
of the law to allow everything except that which is forbidden, 
it is necessary to discuss only those agreements which are illegal 
or prohibited. These illegal contracts may be divided into 
three classes: 

1. Gaming and wagering contracts. 

2. Contracts made on Sunday. 

3. Contracts against public policy. 

68. Gaming and wagering contracts. A gaming contract 
is an agreement between two or more persons to play at cards, 
dice, or other contrivance, and that one shall be the loser 
and the other the winner. This also includes betting on games of 
billiards, backgammon, lotteries, cock-fighting, horse-racing, etc. 

A wagering contract is where two or more parties agree that 
a certain sum of money or other thing shall be paid or delivered 
to one of them on the happening or not happening of an uncer- 
tain event. One of the most common forms of the wager agree- 
ment is to speculate on the rise and fall of the market. To 
contract for the purchase or sale in the future of a commodity 
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at a price now stated is not gambling if an actual delivery is 
intended. If, however, it is the intention to settle by a pay- 
ment of differences and no actual delivery was intended the 
contract is illegal. 

At common law gaming and wagering contracts were valid, 
but statutes have been enacted in all the states declaring such 
contracts to be unlawful. Wagering contracts remained in force 
in England up to 1845, when Parliament passed an act making 
them void. 

A general summary of the statutes in the United States is 
as follows: 

1. That any security given for money lost by betting is void. 

2. That money lost at a gaming table may be recovered as 
a common debt. 

3. That no money or other thing won by betting can be 
sued for. 

4. That wagers on elections are prohibited, and money de- 
posited thereon is forfeited. 

69. Contracts made on Sunday. Rule: The common law 
does not prohibit the making of contracts on Sunday; therefore, 
contracts made on this day are valid unless they are expressly 
forbidden by statute. 

The statutes usually declare that contracts to do work on 
Sunday which is not necessary are void, but a contract made on 
Sunday to do work on a week day is valid. All contracts for 
the sale of goods, wares and merchandise on Sunday are unen- 
forceable. When a contract has been performed on Sunday it 
is as valid as if made on a week day. 

A sold B 100 boxes oranges and they were paid for and delivered on Sunday. 
The following day B endeavored to have the sale set aside and recover his 
money because the contract was performed on Sunday. He cannot succeed. 

70. Contracts against public policy. Rule: If the subject- 
matter of a contract relates to the performance of an act 
which will be detrimental and injurious to the citizens of a 
community and the public in general the contract is void. 
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And this is true even though it can be shown that neither 
party will lose or suffer from its fulfillment. The question in 
this class of contracts is not whether the parties to the contract 
are injured, but whether or not public rights are prejudiced. 

The following are some of the most important classes of con- 
tracts which are void, because against public policy: 

1. Agreements tending to injure public service, or good gov- 
ernment. 

2. Agreements which are contrary to good morals. 

3. Agreements which affect the freedom of marriage. 

4. Agreements in restraint of trade. 

5. Agreements which tend to pervert the course of justice. 

6. Agreements for the payment of usury. 

71. Agreements tending to injure public service or good 
government. Rule: An agreement by a candidate to share 
the emoluments of a public office in consideration of aid in secur- 
ing his election is void. 

"Emolument" is that which is received as a compensation for services, 
as salaries, fees, etc. 

Lobbying contracts are void. They are agreements to render 
service in securing legislative action through personal influence 
with public servants and through other objectionable and some- 
times corrupt means. 

A promised B, a congressman, $500.00 in consideration that B procure for 
A a contract to furnish army supplies to the government. B, according to 
the agreement, procured the coveted contract, but he cannot enforce pay- 
ment by A, because the contract is void as against public policy. 

But a contract whereby one agrees to go before a legislative 
body or its committees and present a certain argument, or to 
advise with them, is entirely proper. 

72. Agreements which are contrary to good morals. 
Rule: Where the undertaking on either side is to do or permit 
to be done something decidedly immoral, such as publishing 
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indecent books or pictures and the like, the law will not aid either 
party in enforcing performance. 

The immorality must be of a marked character, for the law 
does not observe a fastidious delicacy. In general, only those 
contracts are held void for immorality which precedents have 
settled to be immoral, a question not always open to discussion. 
If the contract in such cases has been executed the courts will 
not rescind it, and, if executory, will not enforce it. 

A, the author of an obscene manuscript, contracted with B, a publisher, 
for its publication. Relying on B's promise, A made extensive preparations 
for the sale of the book. B subsequently refused to carry out his part of 
the contract, which resulted in a heavy loss to A. The law will not aid A 
in seeking redress. The courts, in such cases, will leave the parties where 
they found them. 

73. Agreements which affect the freedom of marriage. Any 

agreement whose object or whose tendency is to restrict the 
freedom of marriage is against public policy and unenforceable. 
The policy of the law is to encourage marriage and to dis- 
courage any interference with the freedom of choice. 

Rule: Agreements never to marry, or not to marry within 
a given time, which is unreasonable, or not to marry any other 
than a given person, are void. 

A wager, in which one man bets another that he would not 
marry within a certain time, was held to be void, as giving 
to one of the parties a pecuniary interest in his celibacy. A 
promise to pay or do anything in consideration of the promisee's 
bringing about a marriage is void. Such agreements are called 
marriage brokerage contracts and are unenforceable. 

74. Agreements in restraint of trade. An agreement is in 
restraint of trade whenever its operation tends to interfere 
with the freedom of any of the parties thereto in pursuing a 
calling or business. Such an agreement is not illegal if reason- 
able, but if it is unreasonable it is void. 

Rule: Contracts which restrain a person from engaging in 
his trade or profession for an unlimited time, or require him to 
abstain entirely from its exercise, are usually void, depending 
upon the circumstances, and the nature of the business. 
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But contracts which restrict the exercise of a trade or profes- 
sion to a certain locality are valid. The restraint in all cases 
must be reasonable, and what is reasonable depends in large 
measure upon the nature of the business to which the contract 
relates. 

A few practical cases will make the principle clearer. Where a defend- 
ant covenanted not to teach the French and German languages anywhere 
within the state of Rhode Island, for one year, the agreement was held to 
be unreasonable and void, as placing a greater restriction upon the defend- 
ant than was required for the protection of the plaintiff. Where the de- 
fendant sold out his insurance business and agreed never to engage in that 
business again, the contract was held void as against public policy and as 
an undue restriction upon the defendant's rights to pursue his calling. 
Where a party, who has been dealing in shirts, collars, and cuffs at Des 
Moines, Iowa, and who had an established trade in these articles, throughout 
Iowa and Nebraska, entered into an agreement, on the sale of his business, 
not to re-engage in such business, in Iowa or Nebraska or within one hun- 
dred miles of Des Moines for a period of ten years, the contract was held to 
be valid. 

Where a steamship company which operated boats on the waters of Cali- 
fornia, sold one of their boats to a company operating on the Columbia 
River and its tributaries; a stipulation, that the boat purchased should not 
be used on any of the waters of the state of California was held to be valid. 
A contract not to carry on a publishing business within the state of Michi- 
gan was upheld as not being an unlawful restraint of trade. An agree- 
ment made by a manufacturer of matches not to sell in any of the United 
States except two was held to be valid. 

75. Agreements which tend to pervert the course of justice. 
Rule: Agreements to prevent or hinder the course of justice 
are illegal. 

An agreement whereby one bargains with a criminal to sup- 
press criminal proceedings against him is void. But if in addi- 
tion to subjecting the criminal to public prosecution, the crime 
also renders him liable for money damages, the injured party 
may compromise his private cause of action. Care should be 
taken, however, not to obstruct the criminal proceedings in 
anyway. Agreements* to conceal a crime of which one has 
knowledge, or to influence a witness's testimony, or to bribe a 
juror, or not to let his witness testify are all void. A contract 
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to pay an attorney a contingent fee to procure the settlement 
of a criminal charge is invalid. A father whose son had been 
guilty of embezzlement gave a mortgage for the amount em- 
bezzled in consideration that the mortgagee would not prose- 
cute his son. Such a mortgage is invalid as against public 
policy. 

76. Agreements for the payment of usury. Usury is 
interest in excess of the legal rate. Statutes in most of the 
states limit the rate of interest which may be charged for the 
use of money. The law establishes a maximum rate, but the 
parties are free to agree upon any lower rate. The penalty for 
exceeding the maximum rate varies in the different states. In 
some of the states all of the interest is forfeited, in others both 
interest and principal, and sometimes a fine and imprisonment 
are also imposed. 

QUESTIONS 

1. What is the meaning of legality of subject-matter? 

2. What, three classes of contracts are prohibited? 

3. What is a gaming contract? 

4. Give a general summary of the statutes in the United States which 
are illegal as wagering contracts. 

5. What is the law in regard to contracts made on Sunday? 

6. Name some of the important classes of contracts that are void as 
against public policy. 

7. What is a lobbying contract? 

8. When is an agreement considered in restraint of trade? 

9. Give illustrations showing when the restraint imposed is reasonable. 

10. When may an injured party compromise a private cause of action, 
notwithstanding the criminal is also liable to prosecution for the same 
offense? 

11. What regulations are made in the different states in regard to the rate 
of interest that may be charged? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A and B exchanged horses on Sunday and A warranted his horse to 
be sound. The horse proved to be unsound and B sued A on his warranty. 
Can B recover? 
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2. A bet B $100.00 that a certain ball team would win the pennant. The 
team did not win the pennant. Can B recover the $100.00 from A? 

3. A contracted to sell B a quantity of liquor to be sold in a state where 
it was forbidden by statute to sell liquor. A sued B for his failure to ac- 
cept the goods. Can A secure damages for B's refusal to accept the goods? 

4. C offered to give D $50.00 if D would refrain from marrying for one 
year. D remained single for one year and sued C for the money. Is he 
entitled to recover? 

5. A was interested in getting some Indian claims through Congress. 
He hired B, a public official at Washington to look after the matter for him. 
The claims were allowed and B sued A for his services. Can B collect the 
money? 

6. A distributed literature and did other services in securing the elec- 
tion of B to a public office in consideration that B would appoint A to office 
after the election. B was elected and refused to appoint A. What remedy 
has A? 

7. A, who was a lawyer, was retained by a manufacturing association to 
present an argument before a committee of the legislature in favor of a bill 
which had been introduced at the instance of the association. Can A 
maintain a suit against the association for his services? 

8. Defendant sold his cart and butcher business for $90.00 and agreed that 
he would not carry on business on the same route for two years. Defend- 
ant did not keep his promise. Is the plaintiff entitled to damages? 

9. The defendant promised an important witness $50.00 to refrain from 
testifying against the defendant. The witness refused to testify and sub- 
sequently sued the defendant for the $50.00. Can he recover? • 

10. A sold his grocery to B. A agreed not to run a grocery within the 
State of Michigan for ten years. A failed to keep his promise. Can B 
maintain a suit for damages? 

11. B broke into a house and stole some jewelry. The owner promised 
that he would not prosecute B if he would return the goods, which B did. 
Is the promise not to prosecute valid? 

12. A promised B that he would give perjured testimony in B's behalf 
in a law suit. A gave the testimony and B refused to pay A for his services. 
Can A recover the amount in an action at law? 

13. The legal rate of interest in the state was 6 per cent. A loaned B 
$500.00 and charged B 8 per cent interest on the money and a cash payment 
of $50.00 for making the loan. B refused to pay more than 6 per cent. 
How much is A entitled to recover on the loan? 

14. A was failing in business, and among other creditors he owed his 
brother-in-law $500.00 and entered into an agreement with his brother-in- 
law to defraud the other creditors, and as a part of the agreement gave the 
brother-in-law his note for $500.00. Can the note be collected? 



CHAPTER VI 
MISTAKE, MISREPRESENTATION AND FRAUD 

77. Mistake. Definition. A mistake is a substantial error 
about some material fact connected with the transaction. 

. Care should be taken to distinguish a mistake of fact from 
mistake of judgment. Where A owned two farms, one in North 
Dakota and one in South Dakota, and B offered him $10,000.00 
for his Dakota farm, without specifying whether it was in North 
Dakota or in South Dakota, and as a matter of fact A was 
thinking of one farm and B of the other, an acceptance by A of 
the $10,000.00 offered by B did not constitute a contract. They 
were mutually mistaken as to the location of the farm. This 
is a mistake of fact. 

Where A offered B $100.00 for his diamond believing it to be 
genuine, and B had made no representations as to its quality, 
and A considered himself an expert judge of such articles; A 
cannot rescind the sale on finding that the diamond is only 
paste. This was a mistake of judgment. 

78. Effect of mistake. It prevents the making of a contract. 
The minds of the parties never meet, and hence one of the es- 
sential elements of a contract is missing. 

79. Misrepresentation. Definition. A misrepresentation is a 
misstatement of a fact without any wrongful intent. It is an 
innocent misstatement as distinguished from fraud or a willful 
misstatement. This misrepresentation may be a part of the 
contract, or it may be concerning a fact which is only collateral 
to the contract. 

Illustration: B agreed with A that his ship which was then in the 
port at Amsterdam should proceed at once to Newport and take on a load 
of coal to be taken to Hong Kong. As a matter of fact B's ship was not 
in the port of Amsterdam at the time and did not reach there until four 
days later. This was misrepresentation of a material fact and a part of 
the contract, and A was entitled to rescind it. 

37 
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80. Statement of opinion. We must distinguish between 
misrepresentation and a mere statement of opinion. The law 
allows considerable liberty in the puffing of goods and in the 
expression of opinions and mere commendatory statements, 
These are not misrepresentations. 

81. Fraud. Rule: Fraud is a false representation of fact, 
made with knowledge of its falsehood, or in reckless disregard 
of whether it be true or false, with the intention that it should 
be acted upon by the complaining party, and actually inducing 
him to act upon it to his damage. 

We shall consider these characteristics in detail. 

(a) There must have been a material false representation, and 
it is material if the contract would not have been made but 
for the fraud practiced. 

Intentional misrepresentation is always fraudulent. But there 
may be intentional concealment which is not fraudulent. The 
question, then, is, what kind of knowledge may a contracting 
party lawfully keep to himself. The Supreme Court of the 
United States lays down the following rule: "If you have any 
peculiar or extraordinary information which the other party, 
exercising ordinary knowledge and diligence, cannot be presumed 
to have, you are bound to disclose it, and the concealment of 
it will be fraud." While the law requires a full disclosure of 
all material facts necessary to enable each party to make up his 
mind, the rule here has a reasonable construction. The law 
will not relieve against the common inequalities of knowledge, 
judgment, skill and experience. It allows one party to obtain 
the advantage when there is no unfairness. In regard to the 
quality and value of articles contracted for, the rule is that if 
a defect, fault or imperfection be open and obvious by an in- 
spection, there can be no ground to complain of fraud. But 
when the defect cannot be easily perceived, the party knowing 
it is bound to make a disclosure. 

(b) The representation must be made with knowledge of its 
falsehood. 

It is clear that a person who makes a statement although 
untrue, is not guilty of fraud, unless he knows it is false. Thus, 
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where a telegraph company, by mistake in a transmission caused 
B to ship to England a large quantity of barley which was not 
required, and which resulted in a heavy loss, it was held that the 
representation not being false to the knowledge of the company, 
gave no right of action to B. 

(c) The representation must relate to a fact, and not a mere 
matter of opinion. 

A mere expression of opinion, which turns out to be unfounded, 
will not invalidate a contract. A representation by the seller 
that property is worth a given sum is a mere expression of 
opinion, but a false statement as to the cost of an article is a 
material fact and fraudulent. 

(d) The representation must be made with the intention that 
it should be acted upon by the injured party. 

It is not necessary that the statements be made directly to 
the injured party. Thus, false statements made by a man to 
a commercial agency concerning his financial solvency, or that 
of his firm, entitles the person who relied upon them to all 
the remedies of a defrauded party. 

(e) The other party must have relied on the representation 
and thereby have been deceived. 

A bought a cannon of B. The cannon had a defect, which made it 
worthless, and B had endeavored to conceal the defect by inserting a metal 
plug. A had never inspected the cannon. When he used it the cannon 
burst. It was held that B had not committed fraud, because the attempted 
fraud had no operation on A's mind. 

The Court said: "If the plug, which it was said was put in to conceal 
the defect, had never been there his position would have been the same, for 
as he did not examine the gun or form any opinion as to whether it was 
sound, its condition did not affect him." Although this decision has been 
severely criticised by high authority, it is still the doctrine on the subject 
of fraud. Deceit which does not affect the conduct cf a party can hardly 
create liabilities. 

82. Effect and remedies. Rule: A contract procured by 
means of fraud is not void, but voidable at the option of the 
p#jty upon whom the fraud was practiced. 
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The defrauded party has the following remedies: 

1. He may affirm the contract and sue for damages or 

2. He may avoid the contract. 

If the person defrauded elects to avoid the contract, he must 
return, or offer to return, what he received under it. But if 
the thing received has perished, or is of no value, or for any 
good reason cannot be returned, then the defrauded party 
may avoid the contract without an offer to return. 

Rule: If, after discovery of the fraud, the party does not 
rescind the contract within a reasonable time, his right to rescind 
will be lost. 

Certain bonds of A held by B for safe keeping were sold by B 
and the proceeds used by him. With knowledge of the fact, 
A accepted and retained B's promissory note and others sent 
him by B for the amount of the value of the bonds sold, and 
A collected the interest on said note for two years. A subse- 
quently sued B to recover the value of the said bonds upon the 
ground that B fraudulently contracted the debt, but it was held 
that the acceptance of the notes under all circumstances con- 
nected with it created a new contract between the parties, and 
operated as an affirmance and ratification of the fraud practiced 
byB. 

83. Both parties guilty of fraud. Rule: If both parties have 
been guilty of fraud, neither can obtain relief on the contract. 

But where both parties are not equally guilty, one having 
acted under circumstances of oppression, imposition, hardship, 
or undue influence, so that his guilt may be 'far less than his 
associate, then public policy may require that relief should be 
granted. Where a debtor paid a creditor a larger amount than 
he paid to his other creditors, in order to induce such creditor 
to sign a deed accepting a part of the debt due him in discharge 
of the whole, the debtor was entitled to recover back the such 
extra allowance. 

QUESTIONS 

1. Define mistake. 

2. What is the effect of mistake on a contract? 

3. Define misrepresentation. 



MISTAKE, MISREPRESENTATION AND FRAUD 41 

4. What distinction should be made between misrepresentation and a 
mere statement of opinion? 

5. Define fraud. 

6. What are the characteristics of fraud? 

7. What is the rule where the defect in the article contracted for is open 
for inspection? 

8. Is it necessary that the representation be made with the knowledge 
of its falsehood? 

9. To what must the representation relate? 

10. What is the effect of fraud on a contract? 

11. What remedy has the defrauded party? 

12. What is the rule of law where both parties have been guilty of 
fraud? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. Plaintiff made a contract to sell certain timber land to the defendant, 
and represented that it contained seven million feet of fine lumber. The 
defendant sent a man to investigate. He mistook the location and reported 
that the tract contained an excellent lot of lumber. Unknown to either 
the plaintiff or the defendant the land had been stripped of timber. Can 
the plaintiff enforce the contract? 

2. A sells a horse to B and represents the horse to be sound. Unknown 
to A the horse had the glanders. B on discovering the disease, returned the 
horse and demanded his money. Is B entitled to rescind the contract? 

3. B in selling a farm to C made the statement that the land was worth 
$100.00 per acre. As a matter of fact the land was not worth $10.00 per 
acre. Can B avoid the contract? 

4. C sold goods to D and assured D that they were fast colors and that 
the colors would not run. The colors were not fast. Was B entitled to sue 
for a breach of warranty? 

5. B sold C a quantity of clover seed. C sowed the seed and found 
that it was badly mixed with morning glory seed and C's field was over- 
run with morning glories greatly to C's damage. B had stated that the 
seed was pure clover seed. Is B liable for a breach of warranty? 

6. A falsely represented to B that shares in certain silver mines were a 
profitable investment, and in reply to inquiries falsely asserted that he had 
invested a large amount in the shares and working capital of the said 
mines, whereupon B, at the solicitations of A, but not until he (B) had 
carefully investigated the mines, etc., and relying solely upon his own in- 
vestigation, purchased a large number of shares, which proved to be in 
fact valueless. B brought action to recover of A $2,000.00 which he had 
paid him on the ground of A's false and fraudulent representations. Can 
he recover? 



42 MISTAKE, MISREPRESENTATION AND FRAUD 

7. A, being part owner of a vessel, was authorized to appoint her master. 
B made application for the appointment. A agreed to appoint him in con- 
sideration that he would take one-fourth interest in the vessel at her cost 
price. A fraudulently represented the cost price of the vessel. Is A lia- 
ble to B for the fraud? 

8. A brought an action to recover damages alleged to have been sustained 
by means of false and fraudulent representations made to him by B, through 
which he was induced to purchase a half interest in the business of manu- 
facturing artificial marble. The facts were that B represented he was 
doing a fine business and making money; that he had a contract with St. 
Vincent's Church for $4,000.00, one-half of which was profit; also a large 
contract at the Capitol at Washington, and a large contract for work with 
the B. & O. R. R. — that the business was a complete failure, and the rep- 
resentations made and through which A was induced to purchase were 
utterly false. Can he succeed? 



CHAPTER VII 
STATUTE OF FRAUDS 

84. History. In 1676 the Parliament of England passed an 
act for the prevention of frauds and perjuries called the "Statute 
of Frauds." This act has been re-enacted in nearly every state 
in the Union, but they differ from the original English act and 
from each other sufficiently to make it necessary to refer* to the 
statute of a particular state when a question is to be decided 
under the statute. 

85. Provisions of the Statute of Frauds. The Fourth and 
Seventeenth Sections of this Statute deal particularly with con- 
tracts. They require that certain contracts to be enforceable 
shall be in writing and properly signed by the party against 
whom the contract is to be enforced or by his authorized agent. 
The writing may be only a memorandum setting forth the 
important facts of the agreement, or these facts may be set 
forth in a series of letters, which taken together set forth the 
facts of the contract. Such memoranda of agreement, how- 
ever, must include all the essential elements of a formal con- 
tract such as competent parties, legal subject matter, consid- 
eration, etc. 

The Fourth Section of the Statute provides that in the 
absence of a written contract no action shall be brought: 

1. Against any executor or administrator on his promise to 
pay out of his own estate that which is owing from the estate 
he is administering. 

2. Against any person on his promise to answer for the debt, 
default or miscarriage of any other person. 

3. Against any person upon promises made in consideration 
of marriage. 

4. Against any person upon any contract for the sale of land, 
tenements, or any other interest in, or concerning lands. 

43 
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5. Upon any agreement that is not to be performed within 
the space of one year from the making thereof. 

The Seventeenth Section contains the following provisions 
in regard to the sale of personal property: 

1. No contract for the sale of any goods, wares or merchandise 
for the price of ten pounds or upwards shall be enforceable, 
unless: 

(a) The buyer shall accept and actually receive a part of the 
goods;- or, 

.(b) The buyer pays a part of the price, cr, 

(c) The buyer gives something as an earnest to bind the bar- 
gain; or, 

(d) Unless the contract or agreement relating thereto shall 
be in writing and signed by the party against whom it is sough* 
to enforce the contract or by his authorized agent. 

"The prevention of frauds and perjuries" is to avoid the mis- 
takes which frequently follow the proving of contracts by oral 
evidence. Witnesses may swear falsely; they may forget what 
was said or done at the time the contract was made and with 
entire honesty; their understandings of the agreement may be 
widely different. 

86. General observations on the Statute. The Statute 
does not affect the existence of the contract. It merely pro- 
vides that no action can be brought on it, " unless it be ir 
writing and signed by the party to be charged." 

The contract in turiting may be made at any time bet wee; . 
the formation of the contract and the commencement of a suit. 
The memorandum should show: 

1. The parties to the contract. 

2. The subject matter. 

3. The terms of credit and price. 

4. And in some states the consideration. 

The contract in writing may consist of various letters or 
papers, but they must be connected, consistent, and complete. 
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The terms, however, must be shown from the papers and can- 
not be shown by oral evidence. 

The contract need only be signed by the party to be charged, 
but the other party must be named or described so that he can 
be identified. 

87. To charge any executor or administrator upon any 
special promise to answer damages out of his own estate. 
An executor is one appointed by the maker of a will. An 
administrator is one appointed by the court to administer the 
estate of a deceased person who has not by will named an 
executor. An executor or administrator, therefore, is one ap- 
pointed for the purpose of winding up the affairs of a deceased 
person. He is not personally liable except that he must follow 
the law in the distribution of the moneys and payment of legal 
debts. If, in order to save the credit of the deceased, or for 
any other reason he promises to answer damages out of his own 
estate, that promise must be in writing, together with the con- 
sideration for it. But a promise by an executor to pay an heir 
a sum of money if he will not contest the will is not within the 
statute, and therefore, need not be in writing. 

88. Any promise to answer for the debt, default, or 
miscarriage of another person. This means a guaranty — 
to be responsible for a debt for which another person continues 
to be liable. There must be three parties — the creditor, the 
principal debtor, and his surety or guarantor. There must be 
a liability, actual or prospective, of a third party for whom the 
guarantor undertakes to answer. If the guarantor, instead of 
making his liability secondary, makes himself primarily liable, 
the promise is not within the Statute, and need not be in writ- 
ing, because there is no guaranty. 

The liability may be prospective at the time the promise is 
made, as a promise by A to B that if C employs B he (A) will 
go surety for payment of services rendered. "If two come to 
a shop, and one buys, and the other, to gain him credit, promises 
the seller, "If he does not pay you I will," this is a collateral 
undertaking or guaranty, and is void (of no effect) without it 
is in writing under the Statute of Frauds. But if he says, "Let 
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him have the goods; I will be your paymaster," or "I will see 
you are paid/' this is an undertaking for himself, and he shall 
be understood to be the buyer. 

89. Guaranty made concurrently and subsequently. One 
important distinction is to be noted between a guaranty made 
concurrently with the principal transaction and one made sub- 
sequently as to the consideration for the guaranty. A and 
B go to a merchant, and, on the strength of A's guaranty, the 
merchant sells B goods amounting to $1,000.00. A is liable on his 
guaranty; the consideration for the same is the credit given. 
But suppose the merchant has sold the goods to- B, and sub- 
sequently requested A to guarantee payment; although A com- 
plied with the request, and gave a written guaranty, he would 
not be liable, because there is no consideration. It must be 
remembered that the guaranty to pay a subsisting debt, like all 
other contracts must have a consideration, even though the 
promise be in writing. 

The "debt, default or miscarriage" spoken of in the statute 
will include liabilities arising out of wrongs as well as out of 
contract. 

A rode a horse of B's without his consent and killed it. C verbally 
promised to pay B a certain sum in consideration of his forbearing to sue 
A. This promise is void, because not in writing. 

Had the promise been reduced to writing it would have been valid, the 
consideration being A's forbearing to sue, which, we have already learned, 
was a sufficient consideration to support an agreement. 

90. Contracts for the sale of land. This section does 
not refer to the deed of conveyance of land, as that must be 
written and sealed without statutory requirement. It includes 
any agreement to buy or sell land or any interest in or con- 
cerning land, as a right of way. The word land is used in a 
broad sense and includes not only the land itself but all claims 
thereto which are of a permanent character. 

91. Agreements not to be performed within one year. 
While the rule as stated is very clear and easily understood, 
yet by innumerable judicial decisions the construction placed 
upon it has become extremely artificial. In -construing this 
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rule the Courts have held the following verbal contracts to be 
valid: 

Rule: If the contract is fully performed by one of the parties 
within the year it will take it out of the statute, and it need 
not be in writing. 

A, being a tenant of B's under a ten years' lease, promised verbally to 
pay an additional $20.00 a year during the remainder of the term in consid- 
eration that B expend $200.00 in alterations. A was held liable upon his 
promise, the alterations having been made within one year. 

Rule: If the contract can by any possibility be performed 
within one year, although the parties may have intended that 
its operation should extend through a much longer period, the 
statute will not apply, and therefore, the contract need not be 
in writing. 

A contract to pay a lawyer for conducting a law suit which might be 
terminated within a year is not within the statute, although the litigation 
may continue for two years. 

Rule: The statute does not apply if the death of one party 
within the year would leave the contract completely performed 
and its purpose achieved. 

An agreement to support a child until a certain age, at which the child 
would not arrive for several years, was held not to be within the statute, 
because it depended upon the child's life, and if the child should die within 
one year, the agreement would be fully performed. Agreements for service 
where the term is for more than one year or is to begin at a future time, are 
within the statute, and must be in writing. Thus an agreement to employ 
a boy five years and pay his father certain sums at stated periods during 
that time is within the statute ; hence, to enforce the agreement it must be 
reduced to writing. Although by the death of the boy the services would 
cease and the contract be terminated, it certainly would not be completely 
performed. 

92. Sale of goods, wares or merchandise. The statutes 
in the different states vary as to the amount of goods, some 
requiring thirty dollars and others fifty dollars. As a rule con- 
tracts above these amounts must be in writing unless one of 
the following circumstances occurs at the time of the sale: 
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1. Acceptance and receipt of a part of the goods. 

2. Payment of part of the price. 

3. Giving something as an earnest to bind the bargain. 

93. Accepting and receiving part of the goods. This 
means that the buyer must appropriate a part or the whole of 
the goods in such a way as to destroy any further claim to 
them by the seller. It does not mean that the buyer should 
actually handle the things bought. Where the articles are 
heavy and bulky it is not even necessary that they should be 
manually delivered. It is only required in such cases that the 
purchaser should have complete and absolute control over the 
thing purchased. If the buyer receives and takes with him a 
sample, it is sufficient to satisfy the statute. It must be under- 
stood by both parties that the sample was a part of the goods 
purchased. 

94. Payment of part of the price, means that there should 
be an actual payment of a portion of the purchase price. 

95. Giving something in earnest. The effect of an earnest 
(part-payment of price to bind the bargain) is to bind the goods 
sold. Upon payment of the whole price the buyer is entitled 
to them. But if he does not within the time agreed pay for and 
take the goods the vendor may resell the same, also retain the 
earnest money. 

96. Goods, wares and merchandise. It is sometimes diffi- 
cult to determine whether a contract is for the sale of goods, 
wares and merchandise, or for work, labor and services. If 
it is a contract for work, labor and services it does not come 
within the statute, and therefore, need not be in writing. In 
England the test is that if at the time of delivery the subject- 
matter of the contract is a sale of goods, wares and merchandise 
it is within the statute, and this rule has been followed in sev- 
eral of the states. 

In New York the rule is that if the article is in existence at 
the time of the agreement, it is within the statute, although 
some work is to be done upon it before delivery, but it is not 
within the statute if the article is not in existence at the time 
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of the formation of the contract, as flour to be ground from 
wheat or nails to be made from iron. 

In Massachusetts if the contract is for articles in existence or 
the kind the vendor (the seller) makes in the ordinary course 
of his business even though not at the time in existence, it is 
within the statute; but if the articles are to be manufactured 
especially for a purpose and not for the general market, it is 
not. 

Shares of stocks, bonds and promissory notes are goods within 
the meaning of this statute. An auction sale is. also within the 
statute. The auctioneer is the agent of both parties to sign the 
memorandum. 

97. Failure to comply with the Seventeenth Section of 
the statute. Since the statute provides that "No contract 
shall be allowed to be good/' a failure to reduce the agreement 
to writing renders the contract void and not merely unenforce- 
able. 

QUESTIONS 

1. When was the Statute of Frauds enacted? 

2. What is the object of the Statute? 

3. What are the provisions of the Fourth Section of the Statute? 

4. What are the provisions of the Seventeenth Section of the Statute? 

5. When must the memorandum or note in writing be made? 

6. What must the memorandum show? 

7. Of what may the memorandum consist? 

8. Who must sign the memorandum? 

9. Explain the provision concerning the executors or administrators. 

10. How many parties must there be in a promise to answer for the debt, 
default or miscarriage of another? 

11. How may the guarantor make himself primarily liable, and if he does 
so is the contract within the statute? 

12. Does the debt, default or miscarriage include liabilities arising out 
of wrongs. 

13. To what does the section concerning contracts for the sale of lands 
refer? 

14. What is the meaning of the word land as used in the statute? 

15. What verbal contracts are good as not coming under agreements not 
to be performed within a year? 

16. In what three ways may a contract for the sale of goods, wares and 
merchandise be £ood without being in writing? 
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17. What does payment of part of the price mean? 

18. What is the effect of giving something in earnest? 

19. What difficulty is there in determining whether a contract is for the 
sale of goods, wares and merchandise? 

20. What is the New York rule for determining whether a contract is 
for the sale of goods, wares and merchandise? 

21. What is the Massachusetts rule? 

22. What is the effect of failing to conform to the Seventeenth Section 
of the Statute? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. B brought a suit against S to recover $5,000.00. B was about to 
contest the will of C on the ground of undue influence. To keep B from 
bringing this suit S promised to pay B $5,000.00. The promise was not 
in writing. Is the promise of S binding? 

2. The defendant promised orally to pay for goods bought by the plain- 
tiff in these words: "Let him have the goods and I will pay you if he does 
not." Is the defendant liable on this promise? 

3. C was buying goods at a store and the store keeper refused to let him 
take them away until they were paid for. B said to the merchant, "Let 
him have the goods and charge them to me." Must this promise be in 
writing to be binding? 

4. A made an oral agreement with B that he would sell to the latter 
100 tons of coal at $5.00 per ton, provided the order for same was received 
within fifteen months. At the end of thirteen months B put in his order. 
Is A obliged to deliver the coal? 

5. A contracted with B for the sale of his farm to the latter. B paid 
$100.00 to bind the bargain. When the time came for signing the deed 
A refused, and B sued to compel a conveyance. Should he succeed? 

6. R owed S a sum of money. W agreed to pay S the amount owed by 
R. The agreement was not in writing. W then gave R a release on the 
basis of W's promise to pay the debt. Is it necessary for this promise to 
be in writing? 

7. G sold S a house and lot for $1,050.00. S paid G $75.00 cash and re- 
ceived the following receipt. "April 26, 1881. Received from S the sum 
of seventy-five dollars as part of the principal of ten hundred and fifty 
dollars on sale of my house and lot on corner of Superior and Second Streets 
in this city." Is this a sufficient memorandum? 

8. B ran over C with an automobile and seriously injured him. The 
accident was due to fast driving by B. C threatened to sue B and to pre- 
vent the suit A promised orally to pay C $500.00 and C accepted the offer 
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and refrained from suing B. Is it necessary for this promise to be in 
writing? 

9. B promised orally to keep C for the remainder of C's life. Is such a 
contract binding? 

10. B bought a quantity of hardware amounting to $52.50 and took a 
hammer worth $1.00 home with him as he needed it immediately. Is it 
necessary to have this contract in writing? 



CHAPTER VIII 
INTERPRETATION OF CONTRACT 

98. Construction of the contract. Intention of parties. The 

fundamental rule in the interpretation of contracts is to get 
at the intention of the parties who made it. They are presumed 
to have used the language necessary to express their intention. 
In arriving at this intention the contract will be considered as a 
whole, and if possible, it will be so construed as to give validity 
to the entire instrument. The words of the contract will be 
taken in their simple ordinary meaning unless it clearly appears 
that they were used in a technical sense. The courts also con- 
sider that the parties intended to make a sensible agreement in 
accordance with the law, and they try to avoid a construction 
that will make the contract absurd or illegal. 

99. Contracts in writing. Rule: Where a contract has been 
reduced to writing it cannot as a general principle be varied or 
added to by oral testimony. 

The contract cannot be partly oral (spoken) and partly writ- 
ten. All previous or contemporaneous negotiations are merged 
into the writing, which is considered as furnishing the best evi- 
dence of the intention of the parties. One of the exceptions to 
the above rule which is important for the student to remember 
is that evidence is admissible of the usage or custom of a trade 
or locality to add to or explain a term of a contract or to attach 
a special meaning to the words. 

100. Usage. The parties are presumed to contract with ref- 
erence to the usage (uniform practice), and it is as obligatory as 
if incorporated in the contract. It is for the jury to determine 
whether the parties contract with reference to it or not. 

A valid usage must possess the following characteristics: 

1. It must be general and uniform. 

2. It must not be repugnant to or inconsistent with the terms 
of the contract. 
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3. The usage must not contravene the general rules of law. 

4. It must be reasonable. 

101. Contradiction in terms. Rule: Where two clauses in 
a contract contradict each other, and one of them has been made 
on a printed form while the other was written out, the latter 
will prevail. 

This is because it is reasonable to suppose that the attention 
of the parties was more clearly directed to the written clause 
than to the printed one, which may have escaped their notice. 

102. Validity of contracts. Rule: The prevailing ruling is 
that a contract that is valid where made, is valid everywhere, 
and if void where made is void everywhere. As to the interpre- 
tation of a contract, the law of the place where the contract is 
to be performed governs, and not the law of the place where it 
is made, even though if it were made some place else it would be 
valid. 

A and B, residing in Buffalo, where it is the custom for tailors to work 
nine hours a day, make an agreement whereby A employs B to go to Boston 
to work, where it is the custom for tailors to work only eight hours a day. 
The contract contained no conditions as to how many hours B should 
work a day. The time in Boston will prevail. 

QUESTIONS 

1. What is the fundamental rule in the construction of contracts? 

2. What meaning will be given to the words of a contract? 

3. In arriving at the intention of the parties how will the contract be 
considered? 

4. Can a written contract be varied by parol testimony? 

5. What characteristics must a valid usage possess? 

6. Where a printed clause and a written one in a contract contradict 
each other which will prevail? 

7. What law governs the interpretation of a contract? 



CHAPTER IX 
DISCHARGE OF CONTRACT 

103. General considerations. We have considered the ele- 
ments of a contract and its interpretation. We shall now con- 
sider how the obligation of a contract may be extinguished, and 
the parties freed from their rights and liabilities under it. The 
ways in which a contract may be discharged are as follows : 

104. Discharge by agreement. A contract may be dis- 
charged by the same process which created it, namely, mutual 
agreement. If the contract is executory, i.e., one yet to be 
executed, each party may waive his rights under it, and the 
waiver of one is a consideration for the waiver of the other. 
This constitutes a new contract, the subject-matter of which is 
the waiver of the old contract, and hence all of the elements of a 
contract are necessary to constitute a valid waiver. If the con- 
tract is executed in part or wholly on one side, no mere waiver 
will be sufficient as it will not be based on consideration. 

105. Discharge by breach. Where one party refuses to per- 
form his part of the contract or will not allow the other party 
to perform his part of it, there is said to be a breach of contract. 
This gives the injured party a claim for damages, and he has a 
right of action against the other party for failing to carry out 
the agreement. 

A engaged B January, 1890, to enter into his services as courier and to 
accompany him upon a tour. The employment was to commence March 
1. On February 1, A wrote B that he would not require his services. The 
contract is broken, and B can sue A at once for damages. 

106. Discharge by impossibility of performance. In a few 
cases impossibility of performance will discharge the contract. 
As a general rule, however, a person must perform all his agree- 
ments since they are of his own making. If a person wishes 
to protect himself against the consequences of an impossibility 
to perform his agreements he should insist on having such 
conditions put into the contract. Furthermore, it is no excuse 
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for him to show that performance would subject him to heavy 
expense, inconvenience, and severe hardship. 

Where a contract was made on implied condition of the con- 
tinued existence or capacity of some person, or the continued 
existence of some thing, the destruction of such thing or the 
death or incapacity of such person will excuse the performance 
of the contract. Thus, a contract for purely personal services, 
is usually discharged if the performance is prevented by the 
death or sickness of the person who is to render them. Where 
a hall, which was rented for a series of concerts, was destroyed 
by fire before the time for the concerts, the lessor was excused 
from carrying out the contract, as the parties evidently con- 
tracted with the continued existence of the hall in mind. 

107. Discharge by operation of law. Under certain cir- 
cumstances a contract may be discharged by operation of law. 
Where one party to a contract alters it in any material part 
without the consent of the other party, this will relieve the other 
party of his liability upon the instrument. When A gave B 
his note for $400.00 and B altered it so that it read $1,400.00, A 
is discharged from all liability on the note because of the altera- 
tion. The alteration must be made intentionally and by the 
party interested, and not by a stranger. 

108. Discharge by performance. This is the most usual 
mode of discharging a contract. Performance means that the 
terms of the contract have been fulfilled and that each party to 
it has received that for which he contracted. If the obligation 
is for the payment of money the debt is discharged by the pay- 
ment of the amount specified. 

109. Tender of payment. A tender is an attempt to do 
what a party promised, but is prevented from so doing by the 
acts of the other party. When the contract is for the payment 
of money, in order to constitute a legal tender the full amount 
must be actually offered. When a tender is made and refused, 
interest on the debt ceases to run, and the costs, in case of a 
law suit, are thrown upon the party refusing to accept the money. 
But the studsnt must remember that a refusal by the creditor 
to accept the money tendered does not discharge the debt. 
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A, believing his indebtedness to B is $100.00, tenders him that amount. 
B claims the amount due him to be $150.00; therefore refuses to accept the 
$100.00 in payment of the debt. B sues A for $150.00, and gets a verdict for 
only $100.00. A will be released from paying interest from the time of the 
tender, and costs must be paid by B. But had the verdict been for $150.00, 
then the interest would continue to run and the costs would be thrown on A, 
because his tender was not sufficient, it not being enough to cover B's claim. 

In tendering payment the following points must be observed : 

1. The tender must be in the exact amount due. 

2. It must be unconditional. 

3. It must be in the legal currency of the country. 

4. It must be actual, so as to afford an opportunity to accept 
or reject. 

5. It must be kept alive; that is, you must be ready to pay 
it at any time subsequent to the first offering. 

110. Legal tender. Legal tender is that kind of money 
which may be legally offered in payment of a debt. The 
debtor must offer to the creditor such money as Congress has de- 
clared to be legal tender. Congress alone has the power to say 
what that form of money shall be. 

Under the present provision of the United States statutes, the 
debtor may offer his creditor any of the following moneys which 
Congress has, from time to time, declared to be legal tender: 

1. Gold coins in any amount. 

2. Silver dollars in any amount. 

3. Fractional silver coins in amounts not exceeding $10.00. 

4. Minor coins (coppers and nickels) in amounts not exceed- 
ing twenty-five cents. 

5. Treasury notes in any amount for all debts, public and 
private, and these are also receivable for customs, taxes and 
all public dues. 

111. Gold and silver certificates. In 1878 Congress pro- 
vided for the issuance of gold and silver certificates, which 
may be obtained in exchange for gold and silver coin deposited 
with the Secretary of the Treasury. It is quite generally sup- 
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posed that the certificates are a legal tender. In fact, it is so 
stated in some few text-books on commercial law, but such sup- 
positions and statements are erroneous. The statute provides 
that they are legal tender for customs, taxes, and all public dues, 
but not for private debts. Like national bank bills, they circu- 
late as freely as if they were legal tender, and from a practical 
view they are such, because the gold and silver which they repre- 
sent may be obtained on presentation of the certificates to the 
treasury or any sub-treasury. 

112. National bank bills. Bank bills are a good tender, if 
they are not objected to by the creditor. But they are in no 
sense a legal tender. Most persons are, however, very willing 
to accept them. A, being indebted to B in the sum of $100.00, 
offers him the amount in national bank bills. B may decline to 
accept them, and demand payment in gold, silver, or treasury 
notes. 

113. Payment by promissory note. When a note is given 
for a pre-existing debt it does not extinguish the debt unless it is 
so agreed by thrf parties. It simply suspends action until the 
maturity of the note. Suppose A owes B $100.00 on account. B 
received A's note at ninety days in payment of the debt. The 
original debt is not extinguished, but B's right to sue on it, is 
postponed for ninety days. In the payment of debts by com- 
mercial papers it is usually a question of intention whether the 
parties intended it to act as a discharge of the original debt. 
It is, however, well settled that when one buys goods and gives 
in payment another's note, endorsed without recourse, it will 
act as a final payment and discharge of all liability on the part 
of the buyer. 

114. Discharge by payment. Payment is the performance 
of a contract by giving a sum of money as agreed upon by its 
terms. If payment is not made as agreed the injured party is 
entitled to nominal damages and interest for the additional time. 
It is the duty of the debtor to seek the creditor and tender pay- 
ment in accordance with the agreement. 

Payment in counterfeit money or forged paper, even though 
innocently made, is not a legal payment. It is the duty of the 
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person receiving such payment to object within a reasonable 
time so that the debtor may be able to trace the source from 
which he received the counterfeit money. 

When a receipt is given it is prima facie evidence (i.e., as it 
first appears) that payment has been made, but parol (oral) 
evidence is admissible to explain the receipt and to show it was 
given by mistake. 

Where a debtor owes several separate debts he has a right to 
insist that a payment shall be applied to some particular debt, 
and if the creditor accept such payment he must apply it as 
directed, and after he has made the application he cannot 
change it. 

114a. Bankruptcy. Bankruptcy is the condition of one who 
has been declared by a court of bankruptcy to be a bankrupt, 
i.e., one who is liable to have his property seized and distributed 
among his creditors. The Constitution of the United States, 
Art. 1, Sect. 8, provides that Congress shall have power "to es- 
tablish uniform laws on the subject of bankruptcies throughout 
the United States." The present Federal Bankrupt Law was 
passed in 1898. This law enables a person who cannot pay all 
his debts to divide what property he has proportionally among 
his creditors and to be discharged from all legal obligations to 
make any further payments. 

If a person be discharged in bankruptcy from his debts, he 
may revive any of them by an express promise to pay them. No 
new consideration is required for this promise, it simply waives 
the bar raised by discharge in bankruptcy. 

114b. Object of bankruptcy. The object of the law is to 
secure the equitable distribution of the insolvent estates among 
creditors, and to serve the humane purpose of relieving honest 
but unfortunate debtors from the burden of debts by which they 
might be prevented from caring for themselves and those de- 
pendent upon them for support. It permits the bankrupt to 
begin over with the opportunity of becoming a successful mem- 
ber of society. 

At common law debtors could at one time become imprisoned 
for ctebt Often such imprisonment was for an indefinite time 
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and worked unusual hardship on debtor and family. In 1759 
the English Parliament passed a comprehensive law for the 
relief of debtors. Later laws abolished imprisonment for debt 
altogether. 

QUESTIONS 

1. What is meant by the discharge of a contract? 

2. Give the different ways in which a contract may be discharged? 

3. What is necessary to constitute a valid waiver? 

4. What is the remedy of the injured party where the other party 
refuses to perform his part of the contract? Illustrate. 

5. When will impossibility of performance discharge a contract? 

6. What is the effect of material alteration in a contract? 

7. What is the usual mode of discharging a contract? 

8. What is the effect of giving a promissory note for a pre-existing 
debt? 

9. What is meant by tender of payment? 

10. In tendering payment what points must be observed? 

11. What is legal tender in the United States? 

12. Are gold and silver certificates legal tender for the payment cf a 
private debt? 

13. Is a creditor obliged to accept national bank bills in the payment of 
a debt? 

14. Will proceedings in bankruptcy operate as a discharge of a contract? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A contracted with B to build a stone wall according to certain draw- 
ings and specifications. The price was stipulated to be "the sum of four 
dollars and fifty cents per perch complete." In an action brought to re- 
cover for said work evidence was offered that there existed a custom among 
stonemasons and builders known as "masons' measure," whereby stone- 
masons are entitled to recover for not only the actual solid contents of a 
wall or structure built, but also for openings, such as windows, etc., in the 
same manner as if the same were solid masonry. Should B be entitled to 
recover for his work according to "masons' measure?" 

2. A contracted to work B's mine during the continuance of a lease. 
A started to work the mine but it was exhausted long before the lease 
expired. Is A relieved from the performance of the contract? 

3. A covenanted to dig from certain premises not less than 1,000 tons 
of potter's clay annually. It was found that there was not so much as 
1,000 tons of clay under the land. Is he liable for breach of contract? 
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4. B contracted to fui nish S with rail with steel caps, delivery to be 
made April 1, 1868. On March 10, 1868, B's mill was destroyed by fire. S 
sued B for breach of contract. B defended on the ground of impossibility 
of performance. Is this a good defense? 

5. B agreed to make F a suit of clothes "to his satisfaction." F refused 
to receive the suit and said that he was not satisfied. The suit was well 
made. Can B compel F to take the suit? 

6. A owing B $1.00, tendered in payment one fifty-cent piece and the 
balance in five and one cent pieces, which B refused to accept. What are 
B's rights? 

7. A owed B two debts. One was for $100.00 which A claimed was 
barred by the Statute of Limitations, and another for $50.00. A sent B 
a check for $50.00 in payment of the debt for that amount. B applied the 
payment on the old debt of $100.00. Did B have the right to do this? 

8. T bought a horse of R, with the privilege of returning it within a 
certain time if he was not satisfied with it. T returned the horse within 
the time, but R refused to receive it on the ground that T had so abused 
it as to lessen its value. Can T force R to receive the horse back? 

9. A contracted to build B a frame house for $3,400.00 on a certain lot. 
Before A began work the City Council passed an ordinance prohibiting 
the building of frame houses in that part of the city where B's lot was 
located. Can B recover from A for failure to build the house? 



CHAPTER X 
TO PREVENT THE VIOLATION OF CONTRACTS 

115. Specific performance. It often happens from the na- 
ture of a contract that money damages could not compensate 
the injured party for breach of the agreement. If damages do 
not constitute an adequate compensation, the injured party 
has no remedy at law, but he may apply to a court of equity 
and ask that the other party be forced to carry out his part of 
the contract. This is called specific performance. 

Rule: A contract for the sale of land may be specifically 
enforced, because the money that might be recovered in an 
action for damages for breach of such contract is not considered 
in law a sufficient compensation to the injured party. 

Where a party had bought a lot commanding a beautiful view 
with the intention of building a residence on it, he is entitled 
to have the contract specifically enforced, as a money damage 
would not be adequate, because there was no other lot in the 
market like the one he had purchased. 

116. Contracts for sale of personal property. Rule: If 
the contract is for the sale of goods and chattels which may be 
readily obtained from other dealers, the contract will not be 
enforced, because the legal remedy for damages is adequate, en- 
abling the party recovering damages to buy the same goods or 
chattels from others with the money recovered. 

"Chattel" is property which is movable or which can be taken with 
the person. 

But if the contract is for the sale of an article which no one 
can supply but the seller, the purchaser may obtain a decree 
for specific performance, because of the inadequacy of the legal 
remedy for damages. A clearer idea may be had by the citation 
of two leading cases on the subject. 

A agreed to supply B with coal-tar, which he could not obtain if A 
refused to fulfill his contract except from distant cities and at great expense. 

61 
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A decree (the judgment or decision of a court) was obtained prohibiting 
A from selling tar to anyone else. 

So where the owner of a patent right agreed to furnish a chattel covered 
by the patent which he alone could supply, specific performance was 
decreed. 

A "patent" is the exclusive right granted by a government to make, 
use and sell an article. 

117. Contracts for personal services. Rule: Where a con- 
tract stipulates for special, unique or extraordinary personal 
services or acts, as, for example, by an eminent actor, singer or 
artist and the like, a court of equity will not pass a decree com- 
pelling specific performance, but it will restrain the violation of 
such contracts by injunction, which practically amounts to 
specific performance. 

An injunction may be defined as a writ (court order) issued by 
a court of equity restraining the commission of a threatened 
act, or the continuance of an act. Where an injunction is issued 
restraining the breach of a contract, it can be readily seen that 
it practically amounts to a negative specific performance of that 
contract. This will be made clearer by an illustration. 

A agreed to sing at B's theater, and to sing nowhere else. The court 
refused to decree specific performance of the promise to sing at B's theater, 
but enjoined A from singing elsewhere. This decree amounts to a nega- 
tive specific performance of the contract. In another case it was held 
that if the services which acrobats have agreed to render at plaintiff's 
theater are unique or unusual in character they will be enjoined from violat- 
ing their contract by performing at a rival theater. 

Thus, the court by restraining A from singing elsewhere than in B's 
theater, practically forced her to sing for B, for otherwise she could not 
sing at all. 

QUESTIONS 

1. What kind of contracts will be specifically enforced? Illustrate. 

2. When will contracts for the sale of personal property be specifically 
enforced? 

3. Define injunction. 

4. What is a negative specific performance? Illustrate. 

5. Will the court decree specific performance where the services to be 
rendered are unique or unusual in character? 
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CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A entered into a contract to purchase a building lot from B. The 
lot afforded a beautiful view of the ocean from the peculiar location of the 
property. A paid $100.00 to bind the bargain. A afterward refused to 
execute a deed to the lot and tendered B his $100.00. Can B enforce the 
transfer of the property through a bill for specific performance? 

2. J was a valuable base ball player and contracted to play for M's club 
for the year. J went with another club and M applied for injunction to 
restrain J from playing with the rival club. Is M entitled to a negative 
specific performance restraining J from playing with another club? 

3. A bought an order of silks from B. B refused to deliver the gooc*s. 
The silk was no different from what might be purchased from a dozen 
firms. Is A entitled to a specific performance of the contract? 

4. A teacher was engaged by the president of a college for one year. 
The teacher refused to enter upon his service. Thereupon the president 
brought an action to require him to perform his contract. Can he succeed .' 

5. C agreed to assign a valuable patent to T. The value of the patent 
had not been tested by actual use, and could not be ascertained with any 
exactness. Is T entitled to specific performance of the contract? 



CHAPTER XI 
RULES RELATING TO TIME AND DAMAGES 

118. Time. Rule: Time may be made the essence of a 
contract by expressed stipulation of the parties, or from the 
nature of the contract. 

In mercantile contracts stipulations as to the time when an 
act shall be performed are generally of the essence of a contract. 
Under a contract for the manufacture of goods and their deliv- 
ery on a specified day, and there being a failure to deliver the . 
goods on the day named, the buyer is not bound to accept them. 
Time is not generally of the essence of a contract to convey 
land, but it may be made so by agreement. 

If one party prevent performance by the other within the 
stipulated time the latter will be allowed to perform subse- 
quently, for instance, if one party to a contract directs altera- 
tions be made, such an extension of time, as is necessitated by 
the change, will be implied. 

119. Damages. Damages mean a compensation in money 
recovered in a court by a person for some injury or loss inflicted 
by another. Damages are awarded to compensate the in- 
jured party and not to punish the party in default. 

The damages to be recovered is the amount which would nat- 
urally result from the failure to carry out the terms of the con- 
tract as specified. In order to secure the performance of a con- 
tract within a certain time it is often agreed that in the event 
of a default by one of the parties the party in default shall pay 
to the other a certain sum of money, or forfeit a certain amount 
to be paid on the contract. 

Rule: If the sum to be paid be a penalty for violating the 
contract it will not be enforced, but if it be damages it will be 
enforced. 

If the subject matter is of a certain value and the damages 
may be computed, excessive damages will not be allowed. If, 
however, the contract is of such a nature that no certain value 
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can be named, then the amount of damage is left as a matter of 
agreement with the parties. 

The rules governing penalties } and liquidated damages may be 
stated as follows: 

Where a greater sum of money is to be paid, upon the failure 
to pay a smaller sum, it is a penalty and not enforceable. In 
such a case the true measure of damages is the legal rate of 
interest on the money. 

Where the damages are ascertained in advance and are based 
on the actual loss that will occur in case of default, it is liquidated 
damages. Such an agreement may be made one of the terms of 
the contract and if reasonable will be upheld. If the amount 
to be forfeited is excessive it will be considered a penalty and 
will not be enforced. 

Thus, when a building contract, or one for similar work, pro- 
vides that if the work is not completed by a certain time, the 
builder shall pay a certain sum for each day's delay, it is gen- 
erally treated as liquidated damages, and not as a penalty, but 
if the amount forfeited is excessive it will then be considered as 
a penalty. For example, where a contract for building a house, 
the rental value for which was $22.00 per week, provides that 
$140.00 per week shall be paid for delay in the completion of the 
work, such a sum will be regarded as a penalty, and therefore not 
enforceable. In all such cases the plaintiff must show that he 
has actually sustained a loss, otherwise he will not be entitled to 
recover damages. 

"Liquidated damages" is the sum of money agreed in advance by the 
parties to a contract, to be paid in case of breach. 

120. Measure of damages. Rule: In a suit to recover 
damages for the breach of a contract to sell personal property 
the measure of damages is the difference between the market 
price at the time of delivery and the contract price. 

Speculative damages are not recoverable. Where a mill was 
not completed within the time specified in the contract the dam- 
ages are to be estimated by what is a fair rent of the mill during 
the time the owner was kept out of its use. He can not bb 
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allowed estimated profits arising from the working cf the mill. 
When a contract of sale has been broken by the seller, the 
profits which the buyer would have made from subsidiary con- 
tracts with third persons cannot, as a general rule, be recovered. 

"Personal property" means such things as are movable, and that may 
be taken -by the owner wherever he goes. 

QUESTIONS 

1. When is time of the essence of a contract? 

2. When is an extension of time implied? 

3. For what purposes are damages awarded? 

4. What is a penalty? 

5. Define liquidated damages? 

6. What are the rules governing penalties and liquidated damages? 

7. Is it necessary to show actual loss in order to recover damages? 

8. When will damages be considered excessive? 

9. What is the measure of damages for the breach of a contract to sell 
personal property? Illustrate. 

10. Is the buyer entitled to recover profits from subsidiary contracts? 

QUESTIONS FOR REVIEW 

1. Define Law. 

2. What is the origin of the Common Law? 

3. Define Statutory Law. 

4. What does Commercial Law include? 

5. What are the sources of our law? 

6. What is a contract? 

7. How are contracts classified? 

8. On what are aU contracts based? 

9. What are the elements of a contract? 

10. Define an offer. Define acceptance. 

11. When is an acceptance by letter communicated? 

12. When is an acceptance binding? 

13. When may an offer be revoked? 

14. What is the effect of a refusal to accept on the offer? 

15. How may an offer lapse without revocation? 

16. What classes of persons are not competent to contract? 

17. Give illustration of four cases of disaffirmance. 

18. What are the valid contracts of infants? 

19. What are considered necessaries? 

20. When can a minor ratify his contract? 
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21. Who may take advantage of the plea of infancy? 

22. What changes have been made by statute as to the right of a married 
woman to enter into a contract? 

23. What limitations are placed on the contractual powers of corpo- 
rations? 

24. Define consideration. 

25. How is consideration classified? 

26. What constitutes a valid consideration? 

27. By whom is the adequacy of consideration determined? 

28. When is forbearance from bringing a suit a good consideration? 

29. What instruments have presumptive consideration? 

30. Name three classes of illegal contracts. 

31. What is the law as to contracts made on Sunday? 

32. What is the difference between a gaming and a wagering contract? 

33. What contracts are void as against public policy? 

34. What is a lobbying contract? 

35. When is an agreement considered in restraint of trade? 

36. Define usury. 

37. What is the effect of mistake on a contract? 

38. Define misrepresentation. 

39. Define fraud. 

40. What are the characteristics of fraud? 

41. What is meant by the Statute of Frauds? 

42. What classes of contracts does it require to be in writing? 

43. What constitutes a sufficient memorandum? 

44. Who must sign the memorandum? 

45. Explain the section referring to contracts for the sale of land. 

46. What contracts are valid as not coming under "agreements not to 
be performed within a year?" 

47. What difficulty is there in determining whether a contract is for the 
sale of "Goods, wares, and merchandise? 

48. What is the fundamental rule in the construction of contracts? 

49. What law governs 'the interpretation of a contract? 

50. What is meant by the discharge of a contract? 

51. Give the different ways in which a contract may be discharged. 

52. What is meant by tender of payment? 

53. In tendering payment what points must be observed? 

54. Define specific performance. 

55. What contracts will be specifically enforced? 

56. What is a negative specific performance? 

57. Distinguish between a penalty and liquidated damages? 

58. Draw a contract between A and B in which B agrees to employ A 
as a bookkeeper for fifteen months beginning March 1, 1915. Salary, 
seventy-five dollars per month, payable on the last working day of each 
month. 



CHAPTER XII 
SALE OF GOODS 

121. Definition of a sale. A sale is an agreement whereby 
the seller transfers property to the buyer for a consideration 
called the price. A sale is a contract and is subject to all of the 
requirements of a valid contract. Therefore, there must be 
competent parties, a mutual agreement, a valid consideration, 
and a legal subject-matter. 

122. Definition of a barter. A barter is the exchange of 
one article of personal property for another. This distinguishes 
it from a sale which requires the consideration to be money and 
not other goods. A sale must be for a price, that is, for money 
or a promise to pay money. A sale in its broadest sense is often 
used to include barter. 

123. Definition of a gift. A gift is the transfer of property 
to another without consideration. It is a purely gratuitous act, 
and imposes no legal obligations that are enforceable at law. A 
promise to make a gift can not be enforced, and if the promise 
?s broken there is no remedy. 

124. Definition of a bailment. A bailment is the deliv- 
ery of personal property to another for a special purpose. In 
bailment merely the possession of the goods is transferred and 
not the title. A sale involves a transfer of ownership, while a 
bailment exists whenever one comes into possession of goods of 
another. 

125. The contract of sale. A sale is a contract in which the 
seller transfers or agrees to transfer goods to the buyer for a 
money consideration. If the seller transfers the goods the sale 
is said to be executed and the title vests in the buyer. If the 
seller merely agrees to transfer the goods, the sale is executory 
and the seller's title is not divested (transferred). Subject to 
the provisions of the Statute of Frauds the parties to the 
contract may put it in any form they desire. The provisions of 
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the Statute of Frauds have been discussed in a previous 
chapter. (See Chapter VII.) 

126. Goods not yet in existence. Rule: One may con- 
tract to sell goods not yet in existence but he can not sell them. 
The title to goods can not pass until the goods are delivered. 

Goods which have an actual existence may be the subject of 
a contract to sell or of a sale. If they have as yet no existence 
they may be the subject only of a contract to sell. Goods have 
a potential existence when they are to arise out of something 
which has an actual existence and which is owned by the seller. 
For. example, a man may sell the grain which he expects to raise 
on his land, especially if the crop has already been planted. In 
such a case the purchaser can claim the crop as soon as it comes 
into actual existence. 

127. Passing of the title. Rule: Where goods are the sub- 
ject matter of the sale there must be a definite time when the 
title to the property passes from the seller to the buyer. 

At one moment it belonged to the seller at the next moment 
to the buyer. The passing of the title will depend upon the 
nature of the goods, that is, whether they can be classified as 
ascertained or unascertained. 

128. Ascertained goods. Rule depends on the inten- 
tion of the parties. Where goods are ascertained the time 
that title shall pass depends upon the intention of the parties. 

The intention of the parties is the controlling test as to when 
the title will pass. The law will not declare the buyer to be the 
owner of the goods before the time at which the parties intended 
the title should pass. To determine the intention of the parties 
the law resorts to certain rules of construction. 

129. General rule of ascertained goods. As a general 
rule where the contract is for the sale of specific goods, the title 
to the goods will pass to the buyer at the time the parties to the 
contract intend it to be transferred. If this intention is clearly 
expressed there can be no difficulty, but ordinarily it is not ex- 
pressed, and must be determined from the conduct of the partirp, 
and the circumstances of the case. 
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130. Unconditional contract for specific goods. Rule: 
Where the contract is unconditional and the goods are in a 
deliverable state the title to the goods will pass when the contract 
is made. 

Although the payment or delivery or both may be postponed 
to some future time, and the fact that credit is given or the de- 
livery of the goods is postponed, it makes no difference. For 
example, if A says, "I will sell my automobile for $500.00" and 
B says, "I will take it," the automobile becomes B's immedi- 
ately, notwithstanding the fact that A extends B a credit of 
three months in paying for the machine. 

131. Specific goods not ready for delivery. Rule: Where 
the contract is for the sale of specific goods, which the seller 
has not yet put into a deliverable state, the title will not pass 
until the preparation for delivery is completed. 

If the price of the goods can not be determined until they are 
weighed or measured or something else is done to put them 
into a deliverable state it is not to be presumed that the title 
will pass until such things are done. For example, if A con- 
tracts to build a carriage for B, the material to be furnished by 
A, the title will not pass until the carriage is completed and 
ready for delivery. Where A purchases an unmeasured lot of 
lumber from B, which must be measured in order to determine 
the price, if the measuring is to be done by B, the title will not 
pass until B has measured the lumber. If the measuring is to 
be done by A, the title passes when the contract is made. 

132. Deliverable goods sold with an option to return. 
Rule: Where goods are sold and delivered with an option to 
return them if the buyer is not satisfied, the title passes at the 
time of delivery, subject to reinvestment in the seller, if the buyer 
returns them within the time specified, or if no time is specified, 
then within a reasonable time. 

For example, if A sells goods to B, and gives B the option 
to return them within thirty days if he finds them unsatisfac- 
tory, the title to the goods passes to B, subject to his right to 
revest the title in A, if B returns them within the thirty days. 
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133. Goods sold and delivered on approval. Rule: Where 
goods are sold and delivered on approval, the title remains in 
the seller until the goods are approved by the buyer. 

The buyer may express his approval or it may be implied from 
his conduct. If he retains the goods beyond the fixed time, or 
if no time has been fixed in the contract, and he retains them 
beyond a reasonable time the title will vest in the buyer. It 
will be presumed that he intends to accept the goods. For ex- 
ample, if A should deliver goods to B on trial, and agrees that B 
may return within ten days if not satisfactory, the title remains 
in A until the ten days have elapsed. 

134. Goods in a deliverable state, seller reserves title. 
Rule: When the goods are in a deliverable state the seller may 
reserve the title in himself until the price is paid. 

For example, A sells B a piano to be paid for in monthly in- 
stallments, and by the terms of the contract reserves the title 
in himself until all of the installments are paid, the title remains 
in the seller until such payments are made. To protect innocent 
purchasers the laws of most states require the seller to file a copy 
of the contract in some public office. 

135. Unascertained goods. Rule: The title to unascer- 
tained goods can not be transferred. 

There may be a contract to sell such goods but the title can 
not be transferred until the goods are ascertained. For example, 
if A should undertake to sell B a buggy out of a stock of buggies, 
B does not become the owner of the buggy and acquires no 
title to it until it has been selected and "appropriated to the 
sale. 

136. Unascertained goods, sale by description. Rule: 
Where unascertained goods are sold by description and goods 
of that description are delivered or are appropriated to the 
contract, the title passes to the buyer at the time of such appro- 
priation. The appropriation must be unconditional. 

137. Delivery. The manner in which the goods are to be 
delivered will depend upon the terms of the contract. In some 
cases, by custom, delivery is presumed to be made on the prem- 
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ises of the seller. In other cases it is the custom to deliver the 
goods to the buyer's residence. Where such is the custom the 
title remains in the seller until delivery h made. 

138. Constructive delivery. Where it is the intention of 
the parties to transfer the title without an actual delivery of 
goods, the delivery is said to be constructive. For example, the 
title to goods in a warehouse may pass to the buyer by a transfer 
to him of the warehouse receipt, the goods remaining in the 
warehouse as before. 

139. Delivery to carrier. Delivery to a carrier is ordinarily 
considered a delivery to the buyer. The seller may by contract 
undertake to deliver the goods to a certain place, and if he does 
so, the title will not pass until the carriage of the goods to that 
place is completed. However, in the absence of any special ar- 
rangements the carrier is usually considered the agent of the 
buyer. A delivery to the carrier is, therefore, usually consid- 
ered a delivery to the buyer. The seller loses the title to the 
goods when he delivers them to the carrier. 

140. Reservation of title in seller. The shipper may re- 
tain the title in himself by having the bill of lading made out to 
himself or his agent. A bill of lading is evidence of title and 
may show that the seller, although he delivered the goods to the 
carrier reserved the title in himself until some future time. 
One way to retain the title is to send the bill of lading to some 
third person, usually a banker, with a draft attached which 
must be paid before the bill of lading can be secured. 

There are two kinds of bills of lading: the "straight" bill and 
"order" bill. The "straight" bill is non-negotiable while the 
"order" bill is negotiable. A carrier will not deliver the goods 
on an "order" bill except upon presentment of bill of lading 
properly indorsed. The shipper should, therefore, either use the 
"order" form of lading or consign the goods to himself. If he 
consigns the goods to himself and collects through a local bank 
by draft attached to the bill of lading, he retains the title until 
the goods are paid for. 

141. Risk of loss. Rule: Bisk of loss is upon the one in 
whom the title is vested. 
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If the title pass while the goods are in the possession of the 
seller, he holds them as a bailee and is subject to the ordinary 
liability of a bailee. If the title has passed the loss is on the 
buyer although he may never have had the goods in his posses- 
sion. Where the title is reserved in the seller merely for the 
purpose of securing the payment of the purchase price, and the 
goods are in the possession of the buyer the risk of loss is upon 
the buyer. The reservation of title is merely for the purpose of 
security and has the same effect as though the buyer had taken 
title and given back the chattel mortgage. 

142. Chattel mortgage. A chattel mortgage is a form of 
conditional sale. It differs from a conditional sale since the 
title passes to the purchaser at once, while in a conditional sale 
the title does not pass until the conditions are fulfilled. A 
chattel mortgage may be given on property owned by the debtor, 
or it may be given to secure the payment of purchase money and 
constitutes a lien on the property which is purchased. A chattel 
mortgage to be valid against third persons must be in writing 
and recorded in some public office. This record makes known 
to the world that the property is in the possession of the owner 
subject to the lien of another party. The property should be 
accurately described so in case of foreclosure it can be easily 
identified. A chattel mortgage is usually given to secure the 
payment of a note and in some states the note must specify on 
its face that it is secured by chattel mortgage. 

143. "Warranty. Definition. A warranty is a guarantee 
that the goods purchased are as represented. It is collateral to 
the main contract of sale. It is a separate, independent, and 
collateral stipulation on the part of the vendor for the truth of 
some fact relating to the thing sold. 

144. Kinds of warranties. There are two kinds of war- 
ranties, express and implied. An express warranty is the state- 
ment of a material fact which tends to induce the buyer to pur- 
chase because of that fact. An implied warranty is one which 
arises from the acts find conduct of the parties, or from custom 
or usage or by operation of law. It is not expressed and stated 
at the time the original contract is made, but it is presumed from 
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the circumstances to have been taken into consideration in the 
formation of the contract. For example, a seller of goods im- 
pliedly warrants that he has title to them and the authority to 
sell. A seller of provisions impliedly warrants that they are 
wholesome and fit for use. 

145. Caveat emptor. This means, "Let the buyer beware." 
When a purchaser has an opportunity to examine the goods he 
must depend largely on his own judgment. It is his duty to 
observe the condition and quality of the article offered for sale 
and if he be in doubt demand an "express" warranty of the 
seller. If he fails to do this he buys at his own risk. For ex- 
ample, if A should sell a horse to B and B entered into the con- 
tract after careful examination of the animal, the fact that the 
horse became lame after being driven a few miles did not consti- 
tute a breach of warranty, since B relied upon his judgment as 
to the condition of the horse. 

146. General warranty. A general warranty will not bind 
the seller of an article having an obvious defect, but a warranty 
of the defect although obvious will bind him. For example, if 
a horse is warranted to be sound and the buyer knows he has 
one blind eye, the warranty can not be considered as referring to 
the eye. On the other hand, the warranty of a casting in a 
machine having an apparent flaw would be binding as bo that 
particular casting but not to the entire machine unless the war- 
ranty was so intended. 

147. Mere expression of opinion. The law allows the seller 
a great deal of latitude in "puffing his goods." A mere state- 
ment of opinion or a prediction on the part of the seller is not 
a warranty. The seller may say that he believes the horse 
offered for sale is sound or that he is considered sound. This 
would not constitute a warranty but a mere expression of opin- 
ion. To constitute an "express" warranty the statement must 
be one of fact concerning the goods which is meant to be relied 
upon, and which is relied upon. 

148. Remedies for breach of warranty. When there has 
been a breach of warranty, it is often a question whether the 
buyer may rescind the sale and demand the return of his pur- 
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chase price; or whether his remedy is merely an action for dam- 
ages. This will depend very largely upon the kind of warranty. 
In case of "express" warranty some states allow the buyer to 
rescind the sale, that is return the goods and recover the price, 
or he may keep the goods and sue for breach of warranty. In 
other states a buyer to whom the title has passed can not rescind 
the sale for tha breach of an "express" warranty. He must sue 
for damages for breach of the contract. The reason for this is 
that the contract of warranty is collateral to the main contract 
of sale, and its breach would not affect the contract. 

149. Breach of implied warranty. For the breach of an 
implied warranty the buyer may either rescind the sale and re- 
cover the price or receive and keep the goods and sue for dam- 
ages. In order to rescind, the buyer must act promptly and in 
a reasonable length of time. If the seller refuse to receive the 
goods upon a rescission of the contract the buyer may hold 
them as bailee for the seller. If the buyer has not paid the 
purchase price he may keep the goods and deduct the amount 
of damages from the price. 

150. Rights of an unpaid seller against the goods. Al- 
though the title of the goods may have passed to the buyer, the 
unpaid seller has certain rights. First, if the seller is still in 
possession of the goods he has a lien on them or a right to retain 
them until the price is paid, unless he has sold them on credit 
and the term of credit has not expired. If the seller has a lien 
on the goods he may resell the goods in case the buyer delays an 
unreasonable time in paying for them. If the goods are perish- 
able and the buyer is obliged to sell them at a sacrifice he may 
recover damages to the difference between the market price and 
the sacrifice price. 

151. Seller's lien. The seller's lien exists when he has sold 
for cash down; or when, having sold on credit, the term of credit 
has expired before delivery; or when having sold on credit the 
buyer becomes insolvent before delivery. He loses his lien by 
delivery to the buyer or his agent, or through failing to reserve 
his right to the possession of the gooc^ in the bill of lading. 

152. Stoppage in transitu. This is an extension of the 
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seller's right to a lien on the goods for the payment of the pur- 
chase price. 

Rule: As long as the goods are in the hands of the carrier 
and before delivery to the buyer, they may be stopped by the 
unpaid seller in case the buyer becomes insolvent. 

Three conditions are necessary for the proper exercise of this 
right: one, there must be a balance due on the goods; two, the 
goods must be in the hands of an intermediate party as a com- 
mon carrier or a warehouseman; three, the buyer must be in 
financial difficulty. To exercise this right the unpaid seller 
must give a reasonable notice to the carrier, in which he directs 
the carrier to hold the goods subject to his order. It h then 
the duty of the carrier to redeliver the goods to the seller and it 
is the duty of the seller to pay the transportation charges. If the 
carrier has issued a negotiable bill of lading this must be sur- 
rendered or a bond given in a sufficient amount to protect the 
carrier. If the negotiable bill of lading has been transferred by 
the buyer to an innocent holder for value while the goods are in 
the hands of the carrier and before the seller has exercised his 
right to stop the goods in transitu, his right to so stop them will 
be ended. The financial difficulty of the buyer need not amount 
to bankruptcy; a failure to pay his bills when due is sufficient. 
After the stoppage has been effected, the buyer has the right to 
tender the price or demand the goods. 

153. Right of resale. The right of stoppage in transitu 
would often be of little value to the seller unless he had the 
right to resell the goods and hold the buyer liable for any 
deficit. If the goods sell for more than the price and charges 
against the goods the excess goes to the buyer, if the goods sell 
for less than the purchase value the buyer will be personally 
liable for the difference. 

154. Rights of unpaid seller for breach of contract. Rule: 
The seller, in case of breach of contract on the part of the buyer, 
may maintain an action for the price of the goods where the 
title for the goods has already passed to the buyer. 

If the goods have no ascertainable market value and the buyer 
refuses to accept them, the seller may tender them to the buyer 



SALE OF GOODS 77 

and upon his refusal to accept them, may hold them as the 
bailee of the buyer and bring an action for the price. If the 
buyer unreasonably refuses to accept the goods the seller may 
maintain an action against him for non-acceptance. The 
measure of damages i§ the loss to the seller. If there is an as- 
certainable market value the damages sustained will be the 
difference between the contract price and the market price. 

155. Rights of the buyer. The buyer has a right to demand 
possession of the goods, providing he has complied with all 
precedent conditions. If the goods have been sold for cash he 
must make tender of payment before demanding the goods. 
If the property and the goods are passed to the buyer, and the 
seller wrongfully refuses to deliver the goods, the buyer may sue 
the seller for conversion (unauthorized ownership). , If he de- 
sires to get actual possession of the goods he should bring action 
of replevin, or he may sue in tort for conversion and obtain the 
value of the goods in money. 

156. The buyer may also maintain an action for breach 
of contract. If the goods have not passed to the buyer and the 
seller wrongfully refuses to deliver them, the buyer may main- 
tain an action for breach of contract. If the goods have a mar- 
ket value, the measure of damages is usually the difference be- 
tween the contract price and the market price at the time the 
goods were to have been delivered. 

QUESTIONS 

1. Define a sale. 

2. Distinguish between a sale and a barter. 

3. How does a sale differ from a gift? 

4. In what respect does a sale differ from a bailment? 

5. What is the nature of a contract of sale? 

6. What is the rule in regard to goods not yet in existence as to the 
transfer of title? 

7. What is the general rule as to the passing of title? 

8. What is the rule where the contract is for the sale of specific goods? 

9. How does the rule differ if the goods are not ready for delivery? 

10. What is the rule where the buyer has an option to return the goeds? 

11. What is the rule where goods are sold on approval? 

12. How can the seller deliver the goods and reserve the title in himself? 
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13. What is the general rule as to the passing of the title to unascer- 
tained goods? 

14. What is the rule where unascertained goods are sold by description? 

15. What is constructive delivery? 

16. What is the rule where goods are delivered to a carrier? 

17. Name the different kinds of bills of lading. 

18. What kind of a bill of lading must a seller use in order to reserve the 
title in himself? 

19. In the shipping of goods who must bear the risk of loss? 

20. What is a chattel mortgage? 

21. How does a chattel mortgage differ from a conditional sale? 

22. Define warranty. 

23. What is an express warranty? 

24. Define implied warranty. 

25. What is meant by "Caveat emptor?" 

26. What is a general warranty? 

27. How does a warranty differ from a mere expression of opinion? . 

28. What are the remedies in case of a breach of warranty? 

29. What are the rights of an unpaid seller against the goods? 

30. When does the seller have a lien against the goods? 

31. What is meant by stoppage in transitu? 

32. When must the right of stoppage in transitu be exercised? 

33. What are the rights of an unpaid seller for breach of contract? 

34. What right has the buyer when the seller refuses to deliver the goods? 

CASES 

1. A bought a stock of groceries of B in Chicago and had them shipped 
to Decatur. The invoices were marked "Terms Cash." When the goods 
arrived at Decatur they were seized by B's creditors. A brought a re- 
plevin suit to recover possession of the goods, claiming that the title had 
not passed to B. Can. A recover? 

2. A bought 200 bushels of corn from H and paid cash for it. The corn 
was in a crib containing 400 or 500 bushels. The agreement as to delivery 
was that after the corn became dry enough to keep well in bulk, H should 
deliver it to A. Two months later the sheriff levied on the corn in behalf 
of H's creditors and in spite of the levy II delivered the corn to A, claim- 
ing that the title had passed to A before the levy. Is H right in his con- 
tention that the title had passed to A? 

3. A gave a chattel mortgage to B upon a crop of oats which A intended 
to plant in a field belonging to A. The mortgage was dated March 1st. 
The field was sown to oats in April. On June 6th, the sheriff levied on the 
growing oats in behalf of a judgment creditor. The judgment was ob- 
tained against A on May 1st. B claims the oats on the ground that the 
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title to them passed to him as soon as the field was sown. Is B right in this 
view? 

4. A sold B a quantity of hemp. The hemp was in a warehouse and 
R inspected it, cut open one bale, and seemed satisfied as to its quality. 
After the hemp was delivered and B came to work it, he found that the 
inside of the bales was of a very inferior quality. B sued A for a breach 
of warranty, claiming this was a sale by sample. Ought B to recover? 

5. A sold B a quantity of rye. Both A and B thought it was spring 
rye. It proved to be winter rye and B lost his crop. B sued A on an im- 
plied warranty. Can he recover? 

6. B sold M 98 tons of coal, to be delivered at Burlington, a few mil s 
down the river, at $4.10 per ton delivered. The barge arrived at Burling- 
ton, and tied up to the wharf ready for unloading the following morning. 
Curing the night the boat sank. B sued M for the value of the coal. Is 
lie entitled to recover? 

7. A sold B a driving horse upon condition that B might try the horse 
and if he were not satisfied with it he might return it. B kept the horse 
for 5 days and returned it. Had he the right to do so? What remedy has 
B if A refuses to accept the horse? 

8. A, in Milwaukee, orders goods of »B in Chicago, directing him to 
ship them by Goodrich Transportation Co. They are promptly shipped 
as directed and upon the ordinary terms, the bill of lading being in the 
name of A. Does A or B have the risk of loss during transit? 

9. A sold a bill of goods to B for $500.00 to be delivered within thirty 
days. A neglected to ship the goods. At the expiration of the thirty 
days B bought the goods elsewhere but was obliged to pay $600.00 for 
them. What remedies has B against A? 

10. A sold B a piano on the installment plan, title to remain in A until 
ail of the installments were paid. Three months before the last payment 
fell due the piano was destroyed by fire. Who must bear the toss? 
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CHAPTER XIII 

NEGOTIABLE INSTRUMENTS 

BILLS AND NOTES 

157. General considerations. Having discussed the princi- 
ples of contracts in general, we now take up a class of contracts 
that are very important in the conduct of modern business. 
The contracts we are to study now are called negotiable con- 
tracts and form a kind of substitute for money, and thus econo- 
mize the use of currency. A much larger part of the business 
of today is carried on by means of credit than by cash. The 
most common negotiable instruments are bills of exchange 
(foreign and inland), promissory notes, including notes and 
certificates of deposit by banks, drafts, checks on banks, and 
bonds of corporations, cities and governments. 

158. Negotiable instruments law. In 1895 the Commis- 
sioners on Uniformity of Laws, appointed by the American 
Bar Association, had prepared by a sub-committee a codifica- 
tion of the law relating to Bills and Notes. When completed 
the draft of the law was submitted to many prominent lawyers 
and professors and to several English lawyers and judges, with 
an invitation for suggestions and criticisms. In 1896, at a 
conference of the Commissioners on Uniformity of Laws, the 
draft as submitted was adopted. It is known as the Negotiable 
Instruments Law. It has been adopted in the following states: 
New York, Connecticut, Florida, Colorado, Maryland, Massa- 
chusetts, Virginia, North Carolina, North Dakota, Oregon, 
Washington, Utah, Wisconsin, Tennessee, Alabama, Arizona, 
Idaho, Illinois, Iowa, Kansas, Kentucky, Louisiana, Michigan, 
Missouri, Montana, Nebraska, Nevada, New Jersey, New Mex- 
ico, Ohio, West Virginia, Wyoming, New Hampshire, Rhode 
Island, and also the District of Columbia and Hawaii. This 
act does not in any way revolutionize the old law on the sub- 
ject, and such changes as were made will be noticed as we 

proceed. 
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159. Negotiable and non-negotiable paper. Commercial pa- 
per is simply a form of contract — a contract for the payment 
of money only. There are two kinds of commercial paper, 
negotiable and non-negotiable. Instruments that are spoken 
of as "negotiable" are so called because they pass freely from 
hand to hand, and'such transfer is provided for by their terms. 
In the usual acceptance of the term the assignee (the person 
to whom it is transferred), received the same rights to collect 
as the assignor (the person who makes the assignment). It 
must be borne in mind that if for some reason a note, draft, 
or bill of exchange, is not negotiable it does not mean that it 
is not subject to sale, for it still may be transferred by assign- 
ment. Negotiable paper simply possesses certain highly valu- 
able qualities which non-negotiable paper does not. One who 
takes negotiable paper in the regular course of business is 
largely protected. What these qualities and protections are 
cannot be stated as an abstract rule. We shall consider them 
under the following heads: 

1. Assignment. 

2. Value of assignment. 

3. Title. 

4. Consideration. 

160. Assignment. Rule: Negotiable paper is always assign- 
able either by endorsement and delivery or by delivery. 

Non-negotiable paper was not assignable at common law, be- 
cause the early view was that the contract created a strictly 
personal obligation between the creditor and debtor. 

Rule: Non-negotiable paper and all other contracts for the 
payment of money are made assignable by statute, so as to 
enable the assignee to recover in his own name. 

Such an assignment must be in writing, signed by the assignor, 
either on the instrument itself or on a separate paper. No 
particular form of words is required. It has been held that 
a mere signing of the name is sufficient to constitute the party 
to whom it is delivered the absolute owner, with power to fill 
up the assignment. The following written on the back of a 
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note is sufficient to give the assignee all the rights of the assignor: 
"For value received I hereby assign to E. C. Coy the within 
note. J. N. Mann." 

161. Value of assignment Rule: The assignee of non- 
negotiable paper takes it subject to all the equities (rights) 
and defenses (protections) that existed between the original 
parties up to the time of assignment and before notice thereof 
was given to the party primarily liable. 

Negotiable paper is not subject to these defenses, but carries 
with it the right of the holder to recover the whole amount which 
appears on its face when past maturity, without notice of any 
deficiencies, and in the usual course of business, the meaning 
of which will be explained later. 

An illustration will make the difference clearer: A makes a note* for 
$1,000.00, payable in six months to the order of B. B endorses it to C. 
While B held the note, A made a payment on it of $500.00, and this pay- 
ment was not endorsed on the note, and was unknown to C. At maturity 
C can recover the whole amount of $1,000.00 from A if the note is negoti- 
able. If the note is non-negotiable C can recover only $500.00, since C 
takes it subject to all the defenses and equities that existed between A and 
B, and it makes no difference whether C knew of the payment by A or not. 

162. Title. Rule: At common law a party could not pass 
title to any personal property which he did not own, but the 
title to, a negotiable paper may be passed by one who has no 
title, provided the transfer is made before maturity without 
notice of any deficiencies, and in the usual course of business. 

A steals a negotiable note from B's safe. A can pass a good title to 
the note, although he has none himself. If, however, A should steal a 
watch or other personal property, he cannot pass the title. The watch or 
other property may be recovered from the buyer, but a negotiable note 
cannot be so recovered from a bona fide (in good faith) holder for value. 

Title is the right to or ownership of property. 

163. Consideration. Rule: In negotiable paper the consid- 
eration is presumed. As between the immediate parties, the 
presumption may be rebutted (contradicted), but in favor of a 
bona fide holder the presumption is conclusive. 
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A gives his note to B for a past consideration. B cannot recover on the 
note, because a past consideration is insufficient to support a contract as 
between immediate parties. But if B transfers the note to C, he being a 
bona fide holder for value, may recover. A and B are immediate parties 
and A and C are known as remote parties, and as between remote parties 
the maker cannot question the want of a sufficient consideration. 

QUESTIONS 

1. What use is made of necotiable instruments? 

2. How is the larger part of business carried on today? 

3. Name the most common negotiable instruments. 

4. What is the Negotiable Instruments Law? 

5. What kind of a contract is involved in commercial paper? 

6. Can a non-negotiable instrument be bought and sold? 

7. How may negotiable paper be assigned? 

8. May the assignee of non-negotiable paper recover in his own name 
at the present time? 

9. What difference does it make whether an assignee takes an instrument 
by assignment or endorsement? Illustrate. 

10. How does the passing of the title differ in the case of negotiable and 
non-negotiable instruments? Illustrate. 

11. How does the consideration differ in negotiable and non-negotiable 
instruments? 



CHAPTER XIV 

DEFINITIONS, PARTIES, AND FORM OF 
COMMERCIAL PAPER 

164. Definitions. A bill of exchange is a written order by 
one party directing a second party to pay a third party a cer- 
tain sum of money. A bill of exchange is commonly called a 
draft, and will be known as such hereafter. 

A promissory note is an unconditional written promise signed 
by the maker for the payment of a sum of money absolutely 
and at all events, either to the bearer, or to a person therein 
designated, or to his order. The most important distinction 
between a note and a draft is, that in a note there is a promise 
by one party to pay another, while in a draft there is a request 
by one party for a second party to pay a third party the amount 
stated in the instrument. 

A certificate of deposit is a form of promissory note issued 
by a bank to one who deposits money and accepts the note 
of the bank for the money deposited. 

A check is a written order drawn on a bank or a banker, 
directing it or him to pay a certain sum of money to a person 
named therein or his order on demand. 

Corporations and governments issue bonds which are long- 
time promises, under seal, to pay to persons who purchase such 
securities or bonds. At common law a negotiable instrument 
could not be under seal, but courts have come to regard these 
instruments of corporations and governments as negotiable. 
But bonds are of two kinds, "coupon" and "registered." The 
latter being payable to a particular person whose name is regis- 
tered on the books of the corporation, are transferable only 
by registering the name of the transferee. Coupon bonds are 
payable to bearer and are transferable by delivery. 
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165. Form of draft. 
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The parties to a draft are: 

1. Drawer — The party who gives the order. 

2. Drawee — The party on whom the order is given. 

3. Payee — The party in whose favor the order is given. 

There must be three parties to a draft. In form No. 165 
the drawer is H. G. Grant, the drawee is Bowman & Co., and 
the payee is Johnson, Lippincott & Co., that is, H. G. Grant 
requests Bowman & Co. to pay the amount named to Johnson, 
Lippincott & Co. 

After the drawee has accepted a draft he is no longer called 
the drawee but the acceptor. 

166. Form of note. 
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The parties to a note are: 

1. Maker — The party who makes the promise. 

2. Payee — The person in whose favor the promise is made. 
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In form No. 166 the maker is H. H. Etter, and the payee is 
John Wanamaker. 
167. Form of check. 
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A check has the same parties as a draft, i.e., drawer, drawee 
and payee. The drawer of a check is often spoken cf as a maker, 
which is not correct. Maker applies only to the signers of 
promissory notes. In form No. 167 the drawer is X. W. Zaner, 
the drawee is The First National Bank, and the payee is 
Davis & Comer. The contract and liabilities of the different 
parties in a draft, note and check are fully discussed in a suc- 
ceeding chapter. 

168. Immediate parties. Immediate parties are those be- 
tween whom there is privity of contract, i.e., drawer and 
acceptor, drawer and payee, maker and payee, and endorser 
and immediate endorsee. Privity of contract means a con- 
nection or bond of union between parties as to some particular 
transaction. 

169. Remote parties. Remote parties are those between 
whom there is no privity of contract, i.e., maker and endorsee, 
payee, and acceptor. It is important that these two classes 
be remembered, because between the immediate parties the 
rights of a bona fide holder never apply, whereas in case of 
remote parties the rights of a bona fide holder do apply. 

. 170. Holder. "Holder" means the person who is in actual 
or constructive possession of the paper and entitled at law to 
enforce payment thereof by the maker, acceptor or endorser. 
Holder includes payee, endorsee or bearer. 
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171. Form of receipt. 
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172. Definition of receipt. A receipt is a written acknowl- 
edgment of the payment of money or delivery of chattels. It 
is executed by the person to whom the delivery or payment is 
made. The receipt must be delivered to the debtor, for a 
memorandum or payment made by the creditor in his own books 
is not a receipt. 

173. Standing of receipts. The mere acknowledgment of 
payment made is not treated in law as binding or conclusive. 
So far as a simple acknowledgment of payment or delivery is 
concerned it is prima facie evidence only, and is generally open 
to explanation. 

This is an exception to the general rule that parol evidence 
cannot be admitted to contradict or vary a written instrument. 
Thus, a party may always show in explanation of a receipt that 
it was obtained by fraud, or given by mistake, or that as a 
matter of fact no money was actually paid. It may be shown 
that a receipt given "in full of account" should read "on 
account." 

QUESTIONS 

1. Define a bill of exchange. Define promissory note. Define check. 

2. Name the parties to a draft and define each party. 

3. Give the form of a promissory note. 

4. Give the parties to a promissory note and define each party. 

5. Give the form of a check. 

6. How does a note and a check differ as to parties? 

7. How does a check compare to a draft as to parties? 
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• 8. Who are immediate parties? 
9. Who are remote parties? 

10. Define holder and tell what the term includes. 

11. Give the form of a receipt. 

12. Define receipt. 

13. By whom is a receipt executed? 

14. Why must a receipt be delivered to the debtor? 

15. Is a receipt conclusive evidence of payment? • 



CHAPTER XV 
REQUISITES OF NEGOTIABILITY 

174. Essential requisites. Negotiable instruments are con- 
tracts of a special character, and there are certain essential 
things which they must contain, and the absence of any one of 
them will destroy its negotiable character. These essential char- 
acteristics are as follows: 

1. The contract must be in writing. 

2. Must be payable absolutely and without contingencies. 

3. The draft must contain a certain direction, and the note a 
certain promise to pay. 

4. Negotiable words. 

5. Certainty as to amount. 

6. Certainty as to time. 

7. For the payment of money only. 

8. Delivery. 

175. The contract must be in writing. Rule: All negotiable 
contracts must be in writing and signed. 

An oral promise is valid at common law but could not be 
considered negotiable under the Law Merchant. The writing 
may be on any ordinary writing material and either with ink 
or pencil. 

176. Must be payable absolutely and without contingencies. 
Rule: An instrument made payable on the happening of an 
uncertain event or contingency is not negotiable, and the hap- 
pening of the event does not cure the defect. 

But if the contingency is one which is sure to happen, that 
is the time made certain, though no one can tell when, it does 
not destroy its negotiability. " Pay C, or order $100.00 ten days 
after the death of D," is negotiable, because the death of D 
is sure to take place, although the precise time is not known. 
"Pay C, or order when I marry D," is not negotiable, because 
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it is not certain that the event will ever happen. If the amount 
is made payable out of a certain fund the instrument is non- 
negotiable. This is because the uncertainty of the particular 
fund makes the promise conditional. 

177. The draft must contain a certain direction and the note a 
certain promise to pay. A draft is not asking a favor. The 
direction to the drawee must be imperative. "Please let the 
bearer have $100.00, and you will much oblige m"e," was held to 
be invalid. A promissory note may be in any form of words 
from which a promise may be implied. There must, however, 
be something more than mere acknowledgment of indebtedness. 

The following are not notes, but mere evidences of indebted- 
ness: 

1. Due C $100.00, value received. 

2. I. O. U. $100.00. 

3. I owe you $100.00, to be paid September 1, 1895. 

4. Due C, or order, on demand, $100.00. 

178. Negotiable words. Rule: Negotiable words are "order" 
or "bearer." They are not essentially requisite to validity of 
draft or note, but are necessary to make them negotiable. 

If the draft or note be payable to A, or order, it is payable 
to him or to the person to whom he orders it to be paid. He 
may transfer his rights, and even better right than he possessed, 
to a third party by endorsement and delivery. If made payable 
to A, or bearer, he may transfer the right and title to the paper 
by mere delivery in the same manner as he would transfer the 
right or title to a book or other personal property the possession 
of which is prima facie evidence of ownership. When the word 
"order" is used the name of the payee must also appear, but 
if the word "bearer" is used the payee's name may or may 
not appear. The expression "pay to the order of A" is the 
same as "pay A, or order," but the expression "pay to the 
bearer A" is not negotiable, unless made so by statute. 

179. Certainty as to amount. Rule: The sum payable must # 
be certain and definite, or capable of being made certain. 

The sum is certain, although it is to be paid: 
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1. With interest; or, 

2. By stated installments; or, 

3. By stated installments, with a provision that upon default 
in payment of any installments or of interest the whole shall 
become due; or, 

4. With exchange, whether at a fixed rate or at the current 
rate; or, 

5. With costs of collection or an attorney's fee in case pay- 
ment shall not be made at maturity. As to clauses which 
contain a stipulation that the maker shall pay costs and attor- 
ney's fees, there has been much conflict in the decisions. The 
rule adopted is the one sustained by the weight of authority. 
The courts which have sustained this rule have taken the view 
that so long as the amount payable is certain up to maturity 
and dishonor, it is not essential after that time, when it has 
become non-negotiabb for other reasons, that the certainty as 
to the amount should continue. 

The following are not negotiable, because they are at variance 
with the rule: 

1. Pay C, or order, $100.00 and all other sums which may 
be due him. 

2. Pay C, or order, the proceeds of shipment of goods, value 
$2,000.00, consigned by me to you. 

The following are negotiable: 

1. A promise to pay $40.00 per acre for the X lot of land be- 
comes valid when the number of acres is endorsed thereon. 

2. A promise to pay $100.00, with interest, on or before, Janu- 
ary 1, 1899. 

180. Certainty, as to time. Rule: An instrument in order to 
be negotiable must be payable at a determinable future time. 
This may be: 

1. On demand. 

2. At a fixed period after date or sight. 
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3. On or before a fixed or determinable future time specified 
therein. 

4. On or at a fixed period after the happening of a specified 
event, which is certain to take place, though the time of the 
happening be uncertain. 

181. For the payment of money only. Rule: The instrument 
must require the payment of money. 

This means gold, silver, treasury notes or national bank bills; 
the latter, although not legal tender, have been legalized as 
national currency. 

The following are not negotiable: 

1. A promise to pay C, or order, $100.00, in cotton or in work 
and labor. 

2. A promise to pay in currency of a foreign country. 

3. " Pay C, or order, the accrued rent," though the rent is 
payable in money. 

4. "Pay C, or order, $100.00 in United States bonds." 

Rule: Notes or drafts payable out of a particular fund are 
not negotiable drafts or notes, because payment is contingent 
on the adequacy of the fund. 

The words "out of" are usually relied upon to show such a 
contingency. 

The following are not negotiable: 

1. "Pay C, or order, $100.00 out of the money in your hands 
belonging to the D Co." 

2. " Pay C, or order, $100.00 out of the money arising front the 
sale of my land." 

Rule: An absolute order to pay, coupled with a direction 
to the drawee to reimburse himself out of a particular fund, or 
show to what account it is charged, is negotiable, because the 
fund is not the source of payment. 

The following are negotiable : 

1. "Pay C, or order, $100.00, and take the same out of our 
share of the grain when sold." 

2. "Pay C, or order, $100.00 on account of mgney advanced 
by me for the Roe Co." 
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182. Delivery. Rule: Delivery by the maker or acceptor is 
essential to fix his responsibility. There must be a transfer of 
the possession of the instrument. 

B, who is indebted to C, makes a note for the amount, pay- 
able to C. B dies, and the note is afterwards found among 
his papers. C has no right to this note, and if given to him, 
cannot enforce payment. Under certain conditions, however, 
a note may be good without delivery. If a blank instrument 
properly signed is issued with authority to fill it out, no further 
delivery is necessary. 

If an instrument be delivered in trust to a third party to be 
delivered by him subject to a condition, it is called an escrow. 
When negotiable instruments are delivered in escrow, they 
differ from non-negotiable paper in this, that if delivered con- 
trary to instructions to a bona fide holder all parties are bound 
to such holder. 

C, the holder of a draft, endorses it especially to D in order 
that he may get it discounted for him. D, in a breach of trust, 
negotiates the draft to E. If E takes the draft bona fide he 
acquires a good title, and can sue all the parties thereto. If he 
does not so take it, he cannot sue C; and if he sues the acceptor 
the latter may set up as a defense that the draft is C's. Delivery 
is presumed from possession of the paper by payee or holder, 
and that delivery was made at the time of the date of the instru- 
ment. Such presumption, however, may be rebutted. 

QUESTIONS 

1. What are the essential requisites of negotiable instruments? 

2. Is an oral contract for the payment of money negotiable? 

3. Is an instrument payable for the happening of an uncertain evexit 
negotiable? 

4. What are the words of negotiability? 

5. What does certainty as to amount mean? 

6. What does " determinable future' ' time mean? 

7. Must a negotiable instrument require the payment of money? 

8. Is a note payable out of a particular fund negotiable? 

9. Is delivery essential to the negotiability of a note? 
10. What is a delivery in escrow? 
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CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. "Thirty days after date I promise to pay to the order of A, Three 
Hundred Bushels of potatoes. Value received." 

Signed B 

Is this a negotiable promissory note? Id this instrument assignable? 

2. "Ten days after date I promise to pay to B $100.00." 

Signed A 

B assigns the note to C. Can C recover of A? 

3. "One year after date I promise to pay to the order of B $500.00. 
Value received." 

Signed A 

B endorsed the note in blank to C. C sued A on the note. A claimed 
a sot-off, because B owed him $200.00. Can A set up B's debt against C? 

4. An instrument reads: "There is due A $25.00. Value received." 

Signed B 

Is it negotiable? 

5. "I. O. U. $25.00." 

Signed B 

Is this instrument negotiable? 

6. "I promise tc pay A $100.00 within ten days after his marriage to B." 

Signed C 

Is this instrument negotiaoie? 

7. "For value received I promise to pay A C100.00 within ten days after 
the death of B." 

Signed C 

Is this instrument negotiable? 

8. A promised to pay B $100.00 in United States bones. Is such a note 
negotiable? 

9. A made a promissory note in iavor of B in which he promised to pay 
B $100.00 out of A's crop of oats. Is the note negotiable? 

10. A gave B a promissory note in which he agreed to pay B one huD- 
dred Mexican silver dollars. Is the note negotiable? 

11. A made a promissory note in favor of B. Before it was delivered A 
dropped it in the street. C found the note and sold it to D for a valuable 
consideration. D had no knowledge that 'A had lost the note. Can D 
collect the note from A? 



CHAPTER XVI 
ADDITIONAL STIPULATIONS 

183. Additional stipulations not affecting negotiability. Hav- 
ing treated of the essential requisites of negotiable paper, there 
yet remains to be considered a practice which has become quite 
common in the .United States within the last quarter of a cen- 
tury of embodying in notes provisions which: 

1. Authorizes the sale of collateral securities in case the in- 
strument be not paid at maturity; or, 

2. Authorizes a confession of judgment if the instrument be 
not paid at maturity; or, 

3. Waives the benefit of any law intended for advantage or 
protection of the obligor (one obligated) ; or, 

4. Gives the holder an election to require something to te 
done in lieu of payment of money. 

184. The Negotiable Instrument Law provides that an instru- 
ment otherwise negotiable, containing any of the above provisions, 
is to be regarded as negotiable. 

Before the adoption of this act it was usually held by the 
courts that these additional stipulations destroyed the negoti- 
ability of the paper, because they have a tendency to encumber 
the paper, which, in order that it may circulate with freedom 
among business men and supply the want for which it was 
created, should be free from conditions and contingencies and 
contain only the bare promise for the payment of a certain sum 
of money absolutely and at all events. In former years the 
practice of inserting these provisions was very limited, but in 
recent years it has become a common custom, and it is to meet 
this practice that the former rulings of the courts were changed. 

We herewith submit a number of forms to illustrate how such 
notes are usually drawn. They may be worded in many differ- 
ent ways. 
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NOTES WAIVING EXEMPTIONS 

$2,500.00 Richmond, Va., Sept. 1, 19—. 

Ninety days after date I promise to pay to the order of James 
W. Hammond Two Thousand Five Hundred 00/100 Dollars, at 
First National Bank, without offset, value received, I hereby waive 
the benefit of the Homestead Exemption as to this debt. 

WILLIAM R. WILL. 

185. Waiving exemption. Rule: The security which the law 
gives to every creditor is that if the debtor does not pay his 
creditor the latter may, by obtaining a judgment, have the 
property of the debtor sold and the proceeds of sale applied on 
the debt. 

But in all the states the legislatures thereof have made pro- 
visions whereby a certain amount of property of the debtor is 
exempt from attachment and cannot be sold to pay his debts. 
The value of property exempt varies in the different states from 
$100.00 to $2,500.00. While the law gives to every debtor this 
protection, yet he may waive or give up this right and allow his 
creditor to take every dollar's worth of his property. The 
above form illustrates the wording of a note whereby the maker 
or debtor gives up the right which the law gives him of keeping 
a part of his property. 

186. Judgment note. A note wherein the maker gives the 
holder a power of attorney, authorizing him to appear in court 
and obtain a judgment against the maker for the amount, is 
called a judgment note. This is a very severe form of con- 
tract, and should, if possible, be avoided under all circumstances. 
The following form is one quite generally used in Pennsylvania. 
It illustrates not only a judgment note, but also homestead 
exemption and payment of collection fees. Judgment notes 
are not permitted in the State of New York. 
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NOTE APPOINTING HOLDER TO CONFESS JUDGMENT, WAIV- 
ING EXEMPTION AND PAYMENT OF COLLECTION FEES 

$1,000.00 Philadelphia, Sept. 1, 19-—. 

Three months after date I promise to pay to the order of ¥ airman 
A. Sadler & Co. One Thousand Dollars, without defalcation, with 
interest, and further do hereby authorize and empower any attorney 
of any Court of Record in Pennsylvania, or elsewhere, to appear for 
and confess judgment for the above sum, with or without declara- 
tion, with costs of suit, release of errors, vnthout stay of execution, 
and with five per cent added for collection fees, and also waive the 
right of inquisition on my real estate that may be levied upon to 
collect this note, and do hereby voluntarily condemn the same and 
authorize the Prothonotary to enter upon the Fi. Fa. said voluntary 
condemnation; and further agree that said estate may be sold on 
Fi. Fa., and hereby waive and release all relief from any and all 
appraisement, stay, or exemption laws of any State, now in force, 
or hereafter to be passed, — and also waive the benefit of the present 
and any future bankrupt law that may be passed by the United 
States. 

SAMUEL P. BLAIR. 

187. Collateral notes. Collateral means security given in 
addition to a principal promise; therefore a collateral note is 
one which contains security for payment of money in addition 
to the principal security. The principal security is the bare 
promise of the maker to pay the sum named; the collateral 
security is any stocks, bonds, warehouse receipts or other tangi- 
ble property given to the holder of the note. The maker of 
the note gives the holder the power to sell the collateral in case 
the note is not paid at maturity. The stocks, bonds or other 
securities given with the note are not the property of the party 
who loaned the money, and must no*t, under any circumstances, 
be used by him except in default of payment. They are only 
pledged to make the loan secure, and when the money is repaid 
they must be returned to the borrower. The nominal value of 
the collateral usually exceeds the amount of the loan, because 



100 ADDITIONAL STIPULATIONS 

at a forced sale the collateral might not bring a sum equal to 
the amount loaned. 

As this method has become a very common practice of ob- 
taining loans, we will more fully illustrate by supposing Mr. 
Brown wanted to obtain a loan from the American National 
Bank for $10,000.00. Not wishing to ask anyone to endorse his 
paper, as he would then feel under obligation to return the 
favor, he offers the bank 250 shares of stock of $100.00 each in the 
Consolidated Gas Co., Kansas City, which they can hold as 
security. The bank, being thus protected, makes the loan upon 
these terms. Mr. Brown will deliver to the bank with his note 
the stock endorsed in blank. If the note be paid at maturity 
the stock will be returned to Mr. Brown. If not paid, the stock 
will be sold and the proceeds of the sale will be applied in 
settlement of the note. If the proceeds from the sale of the 
stock be in excess of the loan, such excess will be returned to 
Mr. Brown. But if the proceeds be not sufficient to settle 
the loan the borrower will be liable for the deficiency. We 
herewith submit two forms of a collateral note : 

188. Forms of collateral notes. 

$7,000.00 Philadelphia, Pa., Sept. 1, 19—. 

Sixty days after date I promise to pay to the order of Second 
National Bank of Philadelphia, Pa., Seven Thousand Dollars, 
value received, without defalcation, and I further deliver to the said 
payee One Hundred and Twenty-five shares {$100.00 par) Capital 
Stock of Pullman Car Co., Chicago, III., as collateral security for 
the payment of the said note on the day it becomes due, which col- 
lateral I hereby authorize and empower the holder of the promis- 
sory note (provided the same be not paid at maturity) to sell or 
transfer at public or private sale without further reference or notice; 
to apply the proceeds in payment thereof together with interest and 
charges thereon; thereafter should any deficiency remain, I further 
promise and agree to pay the same to the holder thereof on demand. 

CHARLES LEE MANN. 
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189. 

$25,000.00 Chicago, III, Sept. 6, 19—. 

Four months after date I promise to pay to the order of Union 
Trzist Company, at their office in Chicago, Twenty-five Thousand 
Dollars, for value received, with interest at the rate of 6 per cent per 
annum, after maturity until paid. 

I have transferred and delivered to said Union Trust Company, as 
collateral security, for the payment of this and of any other liabilities 
of the undersigned to said payee, due or to become due, or that may 
hereafter be contracted, the following property, value of which is Twenty- 
seven Thousand Five Hundred Dollars, viz.: Three hundred seventy-five 
shares, Chicago, Milwaukee & St. Paul Railroad Stork. Certificates: No. 
3114 for 100 shares, No. 3115 for 200 shares and No. 3476 for 75 shares. 

And the undersigned hereby gives the said payee and assigns authority 
to sell said property, or any part thereof, or any substitutes therefor, and 
all additions thereto, on the maturity of the above note, or any time there- 
after, or before, in the event of said security depreciating in value, at any 
public or private sale, without advertising the same or demanding payment 
or giving notice, with the right to said payee and assigns themselves to be 
the purchasers, when sale is made at any brokers' board or public sale. 
And after deducting all costs and expenses, to apply the residue to the 
payment of any, either or all liabilities as aforesaid, as said payee or assigns 
shall elect returning the overplus to the undersigned; and in case the pro- 
ceeds of the sale of said property shall not cover the principal, interest 
and expenses, the undersigned engages to pay the deficiency forthwith after 
such sale, with legal interest. 

IRA WILLIS. 

190. Giving holder option to require money or something else. 
Rule: An instrument to be negotiable must be payable in money, 
and an agreement to pay money and do something else, or to 
pay money or do something else at the maker's option is not 
negotiable. 

However, if the instrument provides that the holder may 
require the payment of money or that something else be done 
in lieu of money the instrument is negotiable. Where an 
instrument provided for the payment of $1,000.00 with interest 
thereon, or upon surrender of the note for the issuance of ten 
shares of stock in the same company in exchange for the note. 
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the instrument was negotiable. It called for the payment of 
a certain sum of money absolutely, and merely gave the holder 
an option to choose something else instead of money. 

QUESTIONS 

1. What stipulations may be embodied in a note without affecting its 
negotiability? 

2. What is meant by waiving exemptions? 

3. How does a judgment note differ from an ordinary promissory note? 

4. What is meant by a collateral note? 

5. Give an illustration of a collateral note. 

6. Does it destroy the negotiability of a note to embody a provision tnat 
the holder may take something else in lieu of money payment? 



CHAPTER XVII 
FORM OF DRAFT AND NOTE 

191. Formality not required. No particular fcrm of words 
is essential to constitute a draft or note. All that is necessary is 
that such instruments contain the essential requisites as pre- 
viously explained. 

We give a detailed analysis of the following forms which are 
in general use, in order that the student may see the composi- 
tion or make-up of a draft and note from the beginning of 
the date to the completion of the same by the signing of the 
signature: 

Form 1.— Foreign Bill op Exchange.*— (Drawn at Sight.) 
Form 2. — Inland Bill^op Exchange. — (Drawn at Thirty Days' Sight.) 
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Form 3.— Draft.— (Drawn at Thirty Days After Date.) 

Form 4. — Promissory Note. 



192. Date of making. It is usual that the draft or note 
be dated, but this is not one of the essential requisites of nego- 
tiability. If in the above forms the date "Baltimore, Sep- 
tember 1, 19 — " were omitted, the instrument would still be 
valid negotiable paper. The date on the face of paper is prima 
facie evidence only of the true date. By prima facie evidence 
is meant "such evidence as is sufficient to establish a fact unless 
rebutted." As between immediate parties the true date is the 
date of delivery, although the paper may bear a date which is 
either before or after date of delivery. As to remote parties, 
the date on the instrument governs. 

Illustration : A draws a draft on B payable to C three months after 
date. The draft was not dated. C may give evidence to show on. what 
day the draft was given to him, and that day will then be the true date 
of the draft. 
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193. Time of payment. l.-At Sight. The expression "at 
sight" means that the draft is payable when presented to the 
drawee. In Form 1, the drawee,. W. W. Aument, is instructed 
to pay the bill as soon as the payee, William J. Harman, pre- 
sents it. 

2. At Thirty Days' Sight. This means that the draft is not 
payable on presentation, but thirty days after presentation and 
acceptance. In Form 2, the payee, Chas. L. Wilson, cannot 
require the drawee, E. H. Primrose, to pay until thirty days 
after it has been presented and accepted. 

3. At Thirty Days After Date. When a draft is thus drawn 
it need not be presented for acceptance, because the drawee is 
ordered to pay thirty days after the date of the draft, and 
not thirty days after acceptance; hence, when thirty days have 
expired it is payable, whether or not the drawee has previously 
seen the draft. While these drafts do not require acceptance in 
order to fix the date of maturity yet it is customary to present 
them for acceptance, in order that the holder may ascertain 
whether or not the drawee will honor the draft. In Form 3, 
the drawee, E. H. Primrose, is directed to pay the draft October 
1, 1&— . 

4. On Demand. When the time of payment is so expressed 
it means within a reasonable time, which depends entirely upon 
the circumstances in each case. It may mean one day, one 
month, three months or a year. In the note as indicated by 
Form 4, E. H. Primrose's promise to pay on demand may mean 
that he will pay the note in one hour, one day or one month, 
according to the intention of the parties and the circumstances 
attending the giving of the note. No definite rule can be laid 
down as to the exact day on which such notes fall due. 

194. Payee. This is the party who is to receive the money, 
or the person in whose favor the instrument is made. He should 
be pointed out with certainty. In Forms 2, 3 and 4, Chas. L. 

. Wilson is payee. The payee of a draft or note not payable to 
"bearer" must be an existing person capable of being ascer- 
tained and identified at the time it is issued. It is not necessary 
to name payee. It is sufficient if he be indicated by description 
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only, and when so designated or misnamed, parol evidence is 
admissible to identify him, "Pay to the cashier of Drovers 
and Mechanics' National Bank." Evidence is admissible to 
show that A was cashier of the bank when the draft was issued. 

195. Amount. Ride: The amount must be written in the 
' body of the paper, and if expressed in figures it is valid. 

A defect where the intention is manifest does not destroy the 
validity of the paper, i. e., "One Thousand 00/100/' has been 
held to mean dollars. The marginal figures, as indicated by 
"$1,000.00/' is no part of the instrument, but a mere memorandum 
which may aid in the correct construction of a defective state- 
ment of the amount expressed in the body; i.e., "One Thou- 
sand" written in the body of the instrument, with no figures in 
the margin, would be invalid, because of no amount, but if 
" $1,000.00" were in the margin it would cure the defect and make 
the paper valid. 

When the amount expressed in the body of the paper varies 
from that expressed by the marginal figures the writing will 
hold as against the figures. 

196. Consideration. Rule: The expressions, "value received" 
and "value received and charge to my account," although usual, 
are not necessary. 

Value received in a note means that the maker has received 
value from the payee. In a bill of exchange or draft payable to 
a third party "value received" means that the drawer has re- 
ceived value, but in an accepted draft, payable to the drawer's 
order, it means that value has been received by the acceptor. A 
note given by A to B states it was given for "value re- 
ceived." In an action by B to recover from A the latter may 
produce evidence to show that he never received value, or that 
the consideration wholly failed, and thus avoid payment. C, 
the drawer and payee of a draft stating it was for "value re- 
ceived," sues the acceptor. The acceptor may show that the 
draft was drawn and accepted for C's accommodation, thereby, 
avoiding payment % 

197. Signature. "Signature" means the writing of a person's 
name on the paper, in order to authenticate (give legal force) 
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and give effect to some contract thereon. The name of the 
maker or drawer must be on the face of the note or draft, but 
may be in any part of the paper in ink, pencil, stamps or by 
mark. The signature may be subscribed or written in the body 
of the paper. 

198. Drawee. Rule: The drawee of a draft must be desig- 
nated with reasonable certainty. 

If the draft be directed to where a person lives it is good if 
accepted by that person. An instrument in the form of a draft 
addressed "to Washington, D. C," is not a draft, be- 
cause the drawee is not designated, but an instrument in the 
form of a draft addressed "To No. 340 Pennsylvania avenue, 
Washington, D. C," if accepted by B. E. Windom, whose office 
is there, becomes a draft, and B. E. Windom is liable as the 
acceptor thereof. 

199. Time of maturity. The Negotiable Instruments Law 
provides that every negotiable instrument is payable at the 
time fixed therein, without grace. 

Rule: When the day of maturity falls upon a Sunday or a 
holiday the instrument is payable the next succeeding business 
day. 

Paper falling due on Saturday is to be presented for payment 
on the next succeeding business day, except that paper payable 
"on demand" may, at the option of the holder, be presented for 
payment before 12 o'clock noon on Saturday when the entire 
day is not a legal holiday. 

200. Time: How computed. When the instrument is pay- 
able at a fixed period after date, after sight or after the happen- 
ing of a specific event, the time of payment is determined by ex- 
cluding the day from which the time is to begin to run and 
including the date of payment. 

201. Paper payable at bank. Rule: When the paper is made 
payable at a bank it is equivalent to an order to the bank to 
pay the same for the account of the principal debtor thereon. 

There is some conflict in the decisions as to the authority of a 
bank to pay a note or acceptance made payable there. The 
above rule, adopted in the statute, is the one supported by the 
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weight of authority, and is also the rule which is the most con- 
venient in practice. 

202. Days of grace. These are three days allowed the ac- 
ceptor of a draft or the maker of a note in which to make pay- 
ment in addition to the time allowed in the draft or note itself. 
Days of Grace have been abolished in nearly all of the states. 
(See table, page 333.) 

QUESTIONS 

1. Is any particular form required to constitute a bill or note? 

2. Write a foreign bill of exchange payable at sight. 

3. Write an inland bill of exchange payable thirty days after sight. 

4. Is it essential to the negotiability of a note or bill of exchange that 
they should be dated? 

5. Is the date on the face of a bill or note conclusive evidence that it 
is the true date of the instrument? 

6. What is meant by prima facie evidence? 

7. What does the expression "at sight" mean? 

8. When a draft is payable "thirty days after date" does it need to 
be presented for acceptance? 

9. When must a note or draft be paid when it is payable "on demand?" 

10. Define the payee. 

11. Is it necessary to designate the payee by name? 

12. Where the amount of a bill or note expressed in figures in the margin 
differs from the amount expressed in writing in the body of the instrument 
which will control? 

13. Are the words "value received" necessary for the validity of the 
note? 

14. Define signature. 

15. Must the signature be written at the bottom of the note? 

16. Define drawee. 

17. May a draft be directed to the drawee's place of business without 
naming him? 

18. When must a note be paid which falls due on a Sunday or a holiday? 

19. When an instrument is payable at a fixed time after date how is the 
time computed? 
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ACCEPTANCE 

203. Acceptance. Acceptance consists in the expression of 
the drawee's assent to the order and his willingness to be bound 
thereupon. He then becomes the party primarily liable on the 
instrument, the drawer being only secondarily liable, that is to 
say, liable after the acceptor. 

If upon presentation by the holder for payment when due the 
acceptance is dishonored, that is, not paid by the acceptor, it 
must be protested by the holder and due notice given to the 
drawer and indorsers. Failure to-do this would discharge the 
drawer and prior indorsers. 

204. How drawee is made liable. Acceptance applies to bills 
of exchange or drafts only. The drawer promises the payee 
that the drawee will accept the draft when requested, and that 
if the drawee does not, the drawer will redeem it on receipt 
of due notice that the drawee has failed to do so. The request, 
which the payee or holder makes of the drawee for the purpose 
of securing his consent to pay the instrument, is called a present- 
ment or acceptance. If the drawee is willing to comply with the 
conditions of the draft and honor it he can express his intention 
by giving either a written or verbal acceptance. 

205. Written. It is a universal custom to accept drafts by 
writing across the face of the draft the word "accepted," also 
date and signature of the drawee. But that formality is not 
necessary; "seen/' "honored," "presented," "I will pay the 
draft," or drawee's name only is sufficient. The drawee may 
use any form of words from which the intention to accept may 
be gathered. The acceptance may be on a separate piece of 
paper. A draws a draft on B. After it is received by C, the 
payee, B, writes to A, promising to pay the draft. This is an 
acceptance and inures to the benefit of C and all subsequent 
holders. 

206. Verbal. In the United States it is well settled in the 
absence of statutory regulations forbidding it that a verbal 
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acceptance of a draft is valid and binding. In New York and 
California acceptances are required by statute to be in writing. 
Similar statutes have been passed in Alabama, Arkansas, 
Kansas, Maine, Michigan, Minnesota, Oregon and Wisconsin. 

Rule: The Negotiable Instruments Law requires all ac- 
ceptances to be in writing, but does not require the acceptance 
to be written on the bill. 

This is shown in the following paragraph: 

207. Written promise to accept. Rule: A letter written or a 
telegram sent within a reasonable time before or after a draft 
is drawn describing it so as to distinguish it from any other, 
and promising to accept it, is, if shown to anyone who takes the 
draft on the faith of the letter or telegram, a virtual acceptance, 
binding on the person making the promise. 

This applies only to drafts drawn at sight or at a certain 
number of days after sight. B writes to A, " I have no objections 
to accepting a draft for you drawn at three or four months for 
$2,500.00." B will be liable as acceptor on a draft for $2,500.00 
drawn in pursuance of the authority given. 

208. Who may accept. Rule: The acceptance should be made 
by the drawee or his duly authorized agent. 

If a draft be addressed to a partnership or firm, an acceptance 
by one of the partners in the name of the firm is sufficient. 
When the place for the name of the drawee is blank, anyone who 
accepts it acknowledges himself to be the drawee intended. 

209. When acceptance may be made. Rule: A draft may be 
accepted: (1) Before it has been signed by the drawer; (2) 
After it is overdue; (3) After it has been dishonored by a pre- 
vious refusal to accept, or by non-payment, followed by protest. 

The holder of a draft, payable one month after sight, presents 
it to the drawee for acceptance, which is refused. A week after 
it is re-presented and accepted. The acceptance is valid. If 
the drawee should desire it, the draft may be left with him 
twenty-four hours, in order to enable him to examine his account 
with the drawer and determine whether or not he wishes to ac- 
cept it. After the expiration of this time he must return it 
accepted or unaccepted If hot returned the law presumes that 
it has been accepted. 
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210. General and qualified acceptance. Rule: The accept- 
ance may be general, i.e., in conformity with the terms of 
the draft, or qualified, i.e., one which varies the effect; of the draft 
as drawn. 

The acceptance may be qualified in any of the following four 
ways : 

1. As To Amount. A draws a draft on B for $100.00. B 
accepts it as $50.00. 

2. As To Time. A draws a draft on B payable at sight. B 
accepts it "payable in ten days." 

3 As To Number of Acceptors. A draft is drawn on C, D 
and E. C accepts, but D and E refuse. 

4. Imposing a Condition. The drawee of a draft accepts it 
thus: " Accepted — Payable when I have sufficient funds in my 
possession belonging to the drawer." 

211. Effect of qualified acceptance. Rule: The holder of a 
draft need not consent to receive a qualified acceptance. He 
has a right to, and can demand, an absolute or general accept- 
ance. If he consent to a qualified acceptance, it is valid and 
binding as against the acceptor and all subsequent parties and all 
prior parties (drawer and endorsers) who assent thereto. But 
prior parties who do not assent to the qualified acceptance are 
discharged from further liability. 

Suppose E. P. Ewers owes L. H. Young $500.00, and gives him 
the following draft on J. A. Lyons, who accepts it as illustrated 
below: 

Qualified Acceptance 
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If J. A. Lyons has $500.00 belonging to the drawer, the payee. 
L. H. Young, can enforce payment, but otherwise he cannot, 
L. H. Young having consented to the acceptance so qualified, 
releases E. P. Ewers and the debt he owed is discharged. Should 
he fail to recover of J. A. Lyons he will lose the entire amount. 

If the acceptance had been written thus: "Accepted Septem- 
ber 4, 19— Will pay $300.00 of the within. J. A. Lyons"— 
then L. H. Young would be entitled to recover $300.00, and no 
more. If for some reason J. A. Lyons could make no payment, 
L. H. Young, as in the other case, would lose it all. 

QUESTIONS 

1. Define acceptance. 

2. To what instruments does acceptance apply? 

3. Is it necessary that an acceptance be in writing? 

4. Is it necessary to use any particular words to constitute an accept- 
ance? 

5. May an instrument be accepted by letter or telegram? 

6. Who may accept a draft? 

7. When must the acceptance be made? 

8. What is a general acceptance? 

9. How may an acceptance be qualified? 

10. Has the holder of a draft the right to demand an absolute acceptance? 

11. Where prior parties do not consent to a qualified acceptance does it 
aiiect their liability? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1 . A drew a draft on B . B wrote across the face of the draft ' ' Honored. ' ' 
Is this a valid acceptance? 

2. C wrote a letter to D stating, I authorize you to draw a draft on me 
for $500.00 at ninety days from date in favor of X. D drew the draft ac- 
cording to the instructions contained in the letter. Can D hold C on his 
acceptance. 

3. A drew a draft on John Smith, Lancaster, Pennsylvania. The draft 
was presented to John Smith on High Street and he accepted it. It devel- 
oped later that the draft was intended for John Smith on Main Street. 
Can the £>mith who accepted be held liable? 

4. A drew a draft on B for $500.00. B wrote on the face of the draft 
"Accepted for $250.00. B." Is this a valid acceptance for $250.00? 
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5. X drew a draft on Y for $1000.00. Y wrote across the face of the 
draft: ''Accepted, providing I have sufficient funds in my hands belong- 
ing to X to cover the amount." Is the acceptance valid? 

6. A drew a draft on B and sent it to C. C did not present it to B 
for acceptance for thirty days. In the meantime B had become insolvent. 
C then endeavored to collect the amount of the draft from A. Is he en- 
titled to do so? 

7. A drew a draft on B and sent it to C, who presented it to B for 
acceptance. B requested C to leave the draft with him until he could 
look over his books and determine if he owed A anything. B did not 
return the draft for five days, and then he refused to accept, as he found 
that he was not indebted to A, and because A had become insolvent in 
the meantime. On which one will the loss of the amount of the draft fall, 
B or C? 

8. W drew a bill of exchange on Y a tanner in the city of Bristol. The 
draft was in favor of Z. Z sent his agent to present the draft for accept- 
ance. The agent returned saying that Y refused to accept. .The draft 
being refused by Y, Z sought to hold W as drawer of the draft. The agent 
did not know Y, and as a matter of fact he went to the wrong tan-yard 
and never saw Y at all. He presented it to a man whom he thought was 
Y. Can W be held liable as drawer of the bill? 

9. A drew a draft on B. When the draft was presented to B, he said 
that he would pay it when it came due, but he did not write his acceptance 
across the face of the draft. Is this a good acceptance? 

10. A drew a draft on B and when it was presented to B he refused tc 
accept it. Two days later B called up on the telephone and said he would 
accept. The draft was returned to B and he wrote his name across the 
face of it. Was this a valid acceptance? 
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CHAPTER XIX 
ENDORSEMENTS 

212. Definition and purpose. An endorsement is "anything 
written on the back of an instrument which relates to that 
instrument." It accomplishes two things: First, it transfers the 
tide; and second, it gives an additional security for payment 
since it carries with it the Law Merchant liability of the endorser. 
By the Law Merchant is meant those customs of merchants and 
commercial usages which attained the force of law through long 
usage in the transaction of business. An endorsement is also 
evidence of a contract. Although the contract of the endorser 
is not expressed except by his signature, yet it is well understood 
in law. The exact nature of his contract will be explained later. 
The party who makes the endorsement is called the endorser, 
and the one in whose favor it is made, or to whom it is trans- 
ferred is called the endorsee. 

Rule: When there are several endorsers upon a negotiable 
instrument, they are as among themselves, presumptively liable 
in the order in which they endorse. If, however, the endorsers 
agreed otherwise among themselves, this fact may be presented 
in proof. 

213. Kinds of endorsement. There are five kinds of en- 
dorsement: 

1. Blank. 

2. Full. 

3. Qualified. 

4. Conditional. 

5. Restrictive. 

The holder may, in order to suit the circumstances under 
which the paper is transferred, select any one of the endorsements 
he prefers. The different kinds of endorsement apply equally 
to all classes of negotiable paper, that is, to notes, drafts, checks, 
certificates of deposit, etc. For simplicity we submit the fol- 
lowing note as a basis on which to explain the rules applicable 
to the several kinds of endorsements. 
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214. Endorsement in blank. L. M. Hance, the payee in the 
above note, transfers it to N. 0. Burnap. As the note con- 
tains the words "to the order of" the transfer can be made 
only by endorsement and delivery. We will suppose the payee 
uses a blank or general endorsement. 

To do this he would simply write his name on the back of 
the note as shown in the illustration. This is called an en- 
dorsement in blank. (A blank endorse- 
ment specifies no endorsee.) This kind Blank Endorsement 
of an endorsement has the effect of mak- 
ing the paper payable to bearer, even 
though the note is made payable to the 
payee or order. Any one who holds a 
note endorsed in blank is presumed to be 

the owner of it. If the endorsee, N. O. Burnap, wishes to 
transfer the note, he can do so by simply passing it to another, 
the same as if it were a bank bill. There is a very wise and 
just provision in the law which allows the holder, of commer- 
cial paper endorsed in blank to change it to an endorsement in 
full. This is allowed because it does not in any way effect 
the contract or liability of the endorser and it protects the en- 
dorsee or holder against danger of its being lost or stolen. 
As **• the illustration, the endorsee, N. O. Burnap, may convert 
tne blank to a full endorsement by writing above L. M. Hance's 
name, "Pay to N. O. Burnap, or order." 

215. Endorsement in full. A full or special endorsement is 
one which mentions the name of the endorsee, with a direction 
to pay him. 



I/. M. Hance. 
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Full Endorsement 



Pay to N. 0. Burnap 
or order, 
L. M. Hance. 

Pay to N. 0. Burnap. 
L. M. Hance. 



From the definition, it will be noticed that the word "order" 
is not necessary in an endorsement in full, providing nego- 
tiable words occur in the body of the note. The draft or note 
is still negotiable without it. Students 
should note the following distinction: 
On the face of the draft or note "or 
order" or "or bearer" is necessary to 
make it negotiable. In an endorsement 
they are not necessary. Either form 
as shown in the illustration is a full 
endorsement. The endorsee, N. O. Burnap, can negotiate the 
note only by his endorsement, and until endorsed he only can 
legally demand payment. For this reason this kind of endorse- 
ment is generally adopted among business men, because of the 
safety which it ensures in the transmission of negotiable paper. 
216. Blank and full endorsement. If commercial paper 
was originally payable to "order/' and has been endorsed in 
blank and afterwards in full, it is still payable to bearer and 
transferable by delivery. This is because the transferee acquires 
his title through the blank endorsement, which makes the paper 
payable to bearer. The party making the full endorsement is 
liable on his endorsement only to such parties as receive their 
title to the instrument through his endorsement. 

In the illustration L. M. Hance, the payee, has endorsed 
the note in blank, which made it payable to bearer. He 
then transferred it to N. 0. Burnap, who endorsed it in 
full to J. N. Roe. J. N. Roe trans- 
ferred it to R. C. Doe, without endorse- 
ment. R. C. Doe received a good title 
through L. M. Hance's blank endorse- 
ment, while N. O. Burnap is not lia- 
ble as an endorser because R. C. Doe did 
not obtain his title through Burnap's endorsement. Doe can 
look only to the maker, C. J. Harmer, and to L. M. Hance, the 
first endorser, for payment. J. N. Roe is not liable as he did 
not endorse the note at all, although his name appears on the 
back of the note as a part of N. O. Burnap's endorsement. 



Blank and Full 



L. M. Hance, 
Pay to J. N. Roe or 
order. 
N. 0. Burnap. 



Pay toN.O. Burnap cr 

order, 

without recourse. 

L. M. Hance. 
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217. Qualified endorsement. A qualified endorsement is one 
which limits the ordinary liability of the endorser. This is usually 
accomplished by writing the words "without recourse'' above the 
endorser's name. The qualification has no effect on the negoti- 
able character of the instrument and it can be further negotiated 
with the same freedom as though it had not been so endorsed. 
It simply limits the endorser's liability. The purpose of such an 
endorsement is to pass the title to the instrument. 

In the illustration L. M. Hance, the payee, used a quali- 
fied endorsement in transferring the note to N. 0. Burnap. 
In so doing he transferred his interest in the note and also 
avoided liability if the maker proved to 
be insolvent. He does not escape all Q^fied Endorsement 
liability however. He still warrants four 
things: 1. The capacity of prior parties, 

2. The genuineness of the instrument, 

3. The genuineness of his own title, 

4. That he has no knowledge of anything that would impair 
the validity of the instrument. This imposes upon him the 
same liability as that assumed by one who transfers an instru- 
ment by delivery without endorsement. 

218. Conditional endorsement. A conditional endorsement is 
one that transfers the title to the paper to the endorsee subject 
to the fulfillment of a condition therein stated (see illustra- 
tion). On the failure of the condition the title to the paper 
reverts to the endorser, and the paper should be returned to 
him. 

Where the endorsement is conditional a maker may disregard 
the condition and make payment to the endorsee or to his 
transferee, whether the condition has been performed or not. 

However, the person to whom an instrument is thus nego- 
tiated will hold the same or the proceeds n ... _ _ , 

,. . . ., .,, i. ,i Conditional Endorsement 

thereof, subject to the rights of the person 

who made the conditional endorsement. 
If payment is made by the maker at ma- 
turity to the endorsee without the condi- 
tion being fulfilled, the conditional endor- 



Pay to N. 0. Burnap 
or order upon my 
election to the Presi- 
dency ol the B. &0. 
R.R." 

L. M« Hance. 
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ser can compel the endorsee to account to him for the proceeds 
thus received. The maker, however, will be discharged from 
liability, as he had a right to make payment to the endorsee. 
In the illustration L. M. Hance made a conditional endorsement 
to N. 0. Burnap. If payment is made to Burnap at maturity 
without the condition being fulfilled, L. M. Hance can compel 
Burnap to turn the proceeds of the note over to him. 

219. Restrictive endorsement. A restrictive endorsement 
makes the endorsee the holder of the paper, but not the bene- 
ficial owner of it. 

The ownership of the paper is not transferred. The endorsee 
merely becomes the agent of the endorser for the purpose of 
collecting the instrument, or for some other purpose as expressed 
in the terms of the endorsement. Such an endorsement destroys 
the negotiable qualities of the instrument. 

220. Restrictive forms. All of the following forms are re- 
strictive endorsements: 



Restrictive 



Restrictive 



Pay to N. 0. Burnap 
only. 
L, M, Hance, 



Pay to N. 0. Burnap t 
for my use, 
L. M. Hance, 



Restrictive 



Restrictive 



Pay to N. 0. Burnap 
or order , for the use 
of 

J. N. Roe. 
L, M, Hance. 



Pay to N. 0. Burnap 
or order, for collec- 
tion. 

L. M, Hance. 



The endorsee, N. O. Burnap, is simply the agent of the endorser 
for the purpose of collecting the money, and he cannot endorse 
the paper himself unless authorized to do so by negotiable words 
as shown in forms 3 and 4. Even when so endorsed the paper 
passes to the endorsee subject to the trust imposed by the 
restrictive words, which operate as notice to every subsequent 
holder. As illustrated in form 4 endorsed for collection, if N. 
0. Burnap should sell the note to J, N, Roe, and be shoukj 
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take the note in good faith, and collect the money at maturity, 
nevertheless he pannot hold the proceeds of the note as a pur- 
chaser for value. This is because a restrictive endorsement 
passes subject to all the rights and claims existing between L. 
M. Hance, the endorser and N. O. Burnap, the endorsee, and 
L. M. Hance can compel J. N. Roe to account to him for the 
money received. 

Rule: An endorser may waive presentment, notice and pro- 
test by so specifying in his endorsement. 

221. Endorsement where name is misspelled. When the 
name of a payee or an endorsee has been wrongly designated or 
misspelled he may endorse the paper as therein described or 
spelled, and then add his proper signature, if he so desire. 

222. Endorsement by infant. The defense of infancy is 
good even against a holder in due course. 

223. Endorsement by corporate officer. Where a corpo- 
rate officer has the actual or apparent power to bind the cor- 
poration by issuing, accepting, or endorsing commercial paper 
in behalf of the corporation, then an innocent purchaser has 
the right to assume that the officer had the power to bind the 
corporation and the instrument is not subject to the defense 
of lack of authority. If, however, the officer had no real or 
apparent authority to bind the corporation, an innocent per- 
son cannot hold the corporation on negotiable paper issued by 
such officer. 

QUESTIONS 

1. Define endorsement. 

2. What is meant by the Law Merchant? 

3. Name the different kinds of endorsements. 

4. What is an endorsement in blank? 

5. What is the effect of an endorsement in blank?' 

6. Where an instrument is endorsed in blank, has the holder the right 
to change it to an endorsement in full? Why? 

7. What is an endorsement in full? 

8. Are negotiable words necessary in an endorsement in full? 

9. What is the effect of endorsing an instrument in blank and after- 
wards endorsing it in full? 

10. What is a qualified endorsement? 
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11. What is the purpose of such an endorsement? 

12. What four things does a qualified endorser warrant? 

13. What is a conditional endorsement? 

14. May the holder of an instrument conditionally endorsed disregard 
the condition and pay the money to the endorsee? 

15. What is a restrictive endorsement? 

16. Does the ownership of the paper pass by a restrictive endorsement? 

17. How should a paper be endorsed where the name is misspelled? 

18. What is the law in regard to endorsement by corporate officer? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A received a note endorsed by B in blank. A wrote over B's signa- 
ture the words, "Pay to the order of A." B refused to pay the note on the 
ground that the endorsement had been altered. Is this a good defense? 

2. C, the payee of a draft made payable to his order, endorses it in blank 
and transfers it to D. D endorsed it in blank to E. E without endorsing 
it transferred it to F. Is F entitled as bearer to receive payment? 

3. C, the payee of a note, endorsed it to D, "Pay to the order of D if 
he is in attendance at a business college. C." The maker of the note 
paid the money to D although he was not attending a business college. 
C brought an action to recover the amount of the note from the maker 
because the payment was not made in accordance with the condition. 
Can he succeed? 

4. H made a note payable to A. After the death of A, C brought a suit 
on the note. The note contained no endorsements. Can C collect the 
note from H? 

5. A sent a note against B to a bank for collection and endorsed it "For 
collection. A." The bank sold the note to D. The bank became insolvent 
and never accounted to A for the amount of the note. To whom should 
B pay the money on the note? 

6. C endorsed a draft "Pay D only." D endorsed the draft to E, who 
gave value for it. Can E collect the draft? 

7. C endorsed a promissory note in the regular course of business. The 
note was held at maturity by X a bona fide holder. When C was sued as 
an endorser he pleaded infancy. Is this a good defense? 



CHAPTER XX 
CONTRACTS AND LIABILITIES OF THE PARTIES 

224. Topics presented. The student will have a clearer 
and more comprehensive understanding of the subject as we 
advance, if he will keep in mind the topics that have been 
presented. Thus far we have considered the difference between 
negotiable paper and non-negotiable paper, the eight essential 
requisites of negotiability, the form, the acceptance and nego- 
tiation or endorsement of drafts and notes. We will now con- 
sider the contracts of the parties and the liabilities arising under 
them. 

225. Drawee's liability — as to drawer. Rule: The drawee 
is not legally bound to accept the draft, although he be indebted 
to the drawer, unless he has expressly or impliedly agreed to 
do so. 

The exception to this rule is in case a check is dishonored by 
a bank upon presentment when the drawer has sufficient funds 
in the bank for its payment. Under these circumstances the 
depositor may bring an action against the bank for damages to 
his commercial credit. 

226. Drawee's liability — as to holder. Rule: The drawee is 
in no privity of contract (has no contractual relation) with the 
holder, and incurs no liability to him on a refusal to accept a 
draft. 

A haying $100.00 at his bankers, draws a check on them for that sum 
in favor of C. The check is not paid when presented. C has no remedy 
against the bankers, but A has. 

227. Acceptor's liability. Rule: The only way to fasten 
the drawee's liability to a draft is through his acceptance. 

By his acceptance he promises to pay the payee or any subse- 
quent holder, according to the meaning of the acceptance, and 
thereby becomes the primary and principal debtor on the draft. 

228. Acceptor's admissions. Rule: The acceptor, by the 
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fact of the acceptance, conclusively admits and warrants to a 
bona fide (in good faith) holder the following: 

1. The existence of the drawer. 

2. The genuineness of the drawer's signature. 

3. The capacity and authority of the drawer to draw. 

4. That he (the drawee) has sufficient funds. 

Therefore, the aoceptor cannot, in order to avoid payment, 
set up as a defense against suoh a holder that the drawer's sig- 
nature is a forgery, that he has no funds of the drawer, that the 
drawer was an infant or insane, or that the drawer had no 
authority to draw. Suppose, for illustration, a draft purport- 
ing to be drawn by A on B in favor of C is accepted by B and 
then negotiated. B, the acceptor, cannot, in order to free him- 
self from liability, set up as a defense that A's signature is a 
forgery, or that A was an infant, and, therefore, had no capacity 
to draw. Suppose A draws a draft on B in favor of C. C 
alters the amount from $10.00 to $100.00, and then endorses it 
to D. B subsequently accepts it. B, notwithstanding his ac- 
ceptance, may set up the alteration as a defense, and thus avoid 
payment. The student will observe that the acceptor does not 
warrant the genuineness of the amount. 

A forgery is the act of falsely making or materially altering, 
with intent to defraud, any written instrument. 

229. Drawer's liability. Rule: The general liabilities of the 
drawer are secondary and conditional. 

He contracts that the draft shall be accepted or paid by the 
drawee on due presentment, and, if not, he will indemnify the 
holder, provided due notice of its dishonor be given him. 

230. Endorser's liability. Rule: The endorser's liability is 
also secondary and conditional. He contracts that the draft 
or note shall be accepted or paid according to its tenor on due 
presentment and demand for payment, and, if not, he will 
indemnify the holder if due notice of its dishonor be given him. 

231. Endorser's admissions. The endorser of negotiable 
paper, by the fact of endorsing it, conclusively admits and 
warrants to a bona fide holder the following: 
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1. That the paper is genuine, i.e., that no signatures on the 
paper are forged, and that it has not been altered. 

2. That it is a valid and subsisting instrument, i.e., not void 
because of usury, illegal consideration, etc. 

3. That prior parties had capacity and authority, and tnat 
he has a good title thereto. 

Suppose the holder sues D, an endorser of a note, and D sets 
up as a defense that the maker of the note was an infant, or 
that the maker's name was forged, or that the amount of the 
note was raised from $10.00 to $110.00. Even though D estab- 
lishes any one or all of the above facts it will avail him nothing, 
because he is denied the right to set up the invalidity of the 
instrument at the time of its transfer against any subsequent 
holder. 

232. Liability of endorser "without recourse" and holder 
delivering negotiable paper which passes by delivery. Rule: 
Such an endorser, or holder, is not liable on any contract on the 
paper itself, but admits: 

1. The genuineness and validity of the instrument. 

2. The capacity and authority of the parties. 

3. That he had a valid title, and no knowledge of any facts 
which prove the paper, though originally valid, to be worthless. 

If any of these facts prove to be untrue the consideration paid 
on the paper may be recovered. A gives B his note for $1,000.00 
payable in six months. Before maturity, because of A's insol- 
vency, B endorsed the note "without recourse," and delivered 
it to C, who was a bona fide purchaser. At maturity C can 
recover of B the money or other consideration he gave for the 
note. 

233. Liability of irregular endorser. On this subject the 
decisions are conflicting. The Negotiable Instruments Law, 
however, defines the liability of such endorsers, so that here- 
after their liability will be the srfme in all jurisdictions. 

Rule: Where a person, not a party to the instrument, places 
thereon his signature in blank before delivery, he incurs all the 
liabilities of an endorser. 
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Thus, one who endorses a negotiable instrument before it is 
delivered to the payee is liable to the payee thereon as an en- 
dorser, and not as a surety or guarantor. 

Illustrations: 1. Note made by A payable to B, or order, endorsed 
by C, and then delivered to the payee, B. C is liable as an endorser 
to B. 2. Note made by A, payable to himself, or order, endorsed by 
B, and delivered to C. B is liable as an endorser to C, but not to A. 
3. Note made by A, payable to B, or order, endorsed by C before B, 
but for accommodation of B, and discounted by Bank of X. C is liable 
to Bank of X, and not to B. 

234. Alteration of instrument. Rule: Where a negotiable 
instrument is materially altered without consent of parties liable 
thereon it is avoided, except as to the party who made the 
alteration and subsequent endorsers. 

But when the paper is in the hands of a bona fide holder, 
not a party to the alteration, he may enforce payment thereof 
according to its original tenor. This changes the law. Prior 
to the statute the rule was that in case of a material alteration 
there could be no recovery, even by an innocent holder for 
value. 

235. What constitutes a material alteration. Any alteration 
which changes: 

1. The date. 

2. The sum payable, either for principal or interest. 

3. The time or place of payment. 

4. The number or the relations of the parties. 

5. The medium or currency in which payment is to be made; 
or, 

6. Which adds a place of payment where no place of pay- 
ment is specified, is a material alteration. 

QUESTIONS 

1. When is a drawee UDder obligations to accept a draft? 

2. What is a drawee's liability to a holder? 

3. What does an acceptor warrant to a bona fide holder by hib 
acceptance? 

4. What are the general liabilities of a drawer? 
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5. What is an endorser's liability? 

6. What does an endorser warrant to a bona fide holder? 

7. What is the liability of an endorser "without recourse?" 

8. What is the liability of an irregular endorser? 

9. What is the effect of an alteration of the instrument? 
10. What changes constitute a material alteration? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. The acceptor of a draft refuses payment because after acceptance 
he learned that the drawer was an infant. The holder sued the acceptor. 
Can he recover? 

2. The holder of a note sued the endorser, who set up the defense that 
the name of the maker had been forged. Is this a good defense? 

3. D, the holder of a draft for $100.00 discounted it at the bank for 
$90.00. The draft was dishonored. Can the bank make D refund the 
$90.00? 

4. D the holder of a note payable to bearer discounted it at the bank 
without endorsing it. It turned out that the amount of the note had been 
raised from $30.00 to $130.00. D did not know the note had been raised. 
The bank sued D for the amount of the note. Can the bank recover? 

5. B had $500.00 on deposit at the First National Bank. He drew a check 
for $100.00 on the bank in favor of C. C presented the check at the First 
National Bank and payment was refused. What can C do to get his 
money? 

6. A executed a note for $50.00 in favor of B. B endorsed it in blank 
to C. C raised the note to $150.00 and endorsed it to D. D endorsed it 
to E. Which of the parties are liable to E for the amount of the note 
providing he takes the proper steps to fix their liability? 



CHAPTER XXI 

CONDITIONS OF DRAWER'S AND ENDORSER'S 
LIABILITY 

236. Duties of the holder. The drawer and endorser do 
not promise to pay absolutely and at all events. They promise 
to indemnify the holder only in case he performs certain con- 
ditions, which are: 

1. Due presentment of the draft for acceptance. 

2. Due demand of the maker or acceptor for payment. 

3. Due notice of dishonor to the drawer or endorser. 

To indemnify is to secure against loss. 

237. Due presentment for acceptance. 

1. What drafts to be presented. It is necessary to present 
only those that are drawn after sight or after date. 

2. Time and presentment. When the draft is drawn at 
or after sight it must be presented within a reasonable time, 
which is a mixed question of law and fact. Reasonable time 
may be affected by various circumstances, such as (a) the 
fluctuation of the rate of exchange, (b) the facilities of commun- 
ication between the parties, (c) other necessary causes of delay, 
i.e., war, sickness, etc. 

A of Columbus draws a draft on B of London, payable ninety days 
after sight. The payee holds it back for two months, during which 
time London bills are at a discount. He then negotiates it. This is 
an unreasonable delay, and should the drawee, B, refuse to honor it, 
■the drawer, A, would not be liable. 

3. By whom presented. Presentment for acceptance ought 
to be made by the holder or his duly authorized agent. 

4. To whom presented. The presentment should be made 
to the drawee or his duly authorized agent, i.e., bookkeeper or 
clerk in his office. 

238. Due demand for payment. 1. Time of demand. Rule: 
The holder must present the draft or note on the day of 
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maturity. If made on the day before or the day after the due 
date, unless authorized by established custom, the demand for 
payment will be nugatory. 

E holds a note endorsed by C and D. Wishing to leave the city on the 
day of maturity, E made a demand for payment of the maker the day 
before it was due. The maker refused payment, whereupon E notified 
the endorsers, C and D. The endorsers are not liable, because the demand 
for payment was not made on the right day. 

Rule: If the demand for payment be made at the maker's 
or acceptor's place of business it must be within business hours. 
If at his residence, it must be within those business hours which 
the maker or acceptor is presumed to be in a condition to attend 
to business. , 

The holder of a note presents it at 11 o'clock p.m. at the 
maker's private residence. This is an unreasonable hour; hence 
not a good presentment. But when the demand for the pay- 
ment is made at an unreasonable hour, and payment refused 
on some other ground, the draft or note is deemed to have been 
duly presented. If, in the above illustration, the maker did * 
not object to the lateness of the hour, but simply denied his 
liability on the note, or claimed it to be a forgery, or for some 
other reason would not pay it, the demand would have been 
sufficient, and the endorsers would be liable upon receiving due 
notice of .its dishonor. 

Rule: When a draft is drawn payable at sight or on demand, 
it must be presented for payment either on the day it is received 
or the day following. 

If the drawee and holder live in different places it must be 
forwarded by mail not later than the day after its receipt. 

2. Place of demand. Rule: The holder must exercise due 
diligence to find the acceptor or maker. 

When the place is mentioned the demand should be made at 
that place. If no place be stated, then the demand should be 
made at the debtor's place of business. The place of the date of 
a note is prima facie evidence of the debtor's place of business, 
and therefore, the place of payment. But if the place of busi- 
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ness or residence is elsewhere, and such fact be known to the 
holder, he must present the paper there. 

Suppose A of Hagerstown while in Pittsburgh on business issued his 
note to B. The note was dated thus: " Pittsburgh, September 1, 1915." 
Before maturity B endorses the note to C. If C wishes to look to B for 
payment, should A, the maker, dishonor it, he must demand payment of 
A in Hagerstown, Md., the place of his residence or domicile. 

A personal demand on the street is good, provided no objection be 
made to the place where the demand is made. The holder of a note meets 
B, the maker, on the street on the day of maturity, and presents it for 
payment. B merely says he is unable to pay it, and raises no objection 
to the place of the demand. This is a due presentment, and would be 
sufficient to bind the endorsers if notice of dishonor be given them. 

QUESTIONS 

1. What are the duties of a holder of a negotiable instrument? 

2. What drafts must be presented for acceptance? 

3. When must a draft be presented for acceptance? 

4. Where must the demand for payment be made? 

5. Upon what may the time of the presentment of an instrument for 
* payment depend? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A draft which has been accepted by a merchant is presented to 
him at his country home at 9 p.m. Payment being refused, the drawer 
is duly notified and subsequently sued. Can the holder recover? 

2. A draws a sight draft on B in favor of C, who resides in the same 
city as B. After keeping the draft in his possession for four days, C pre- 
sents it for payment. The draft is dishonored. C seeks to hold A liable. 
Can he succeed? 

3. A merchant of Wilmington, while in New York City, gave B his note 
and dated it, "New York City, Sept. 1, 1915." B endorsed the note to C, 
who knew that the merchant's place of business was in Wilmington. At 
maturity, C presented the note for payment to the merchant in New 
York City, who replied that his business was attended to in Wilmington; 
whereupon without any further demand, C notified B of the dishonor, and 
sought to make him liable. Can he succeed? 

4. D holds A's note, which was made payable at the First National 
Bank. The note had been endorsed by B and C. At maturity, D pre- 
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sented the note to A at his place of business, and not being paid, duly 
notified B and C. Are B and C liable? 

5. D, the holder of a note, which was silent as to the place of payment, 
presented it to A, the maker, on the street on the day of maturity. A 
replied that he had no money with which to redeem his note; whereupon 
D notified the endorsers of its dishonor. Are the endorsers liable? 



CHAPTER XXII 

DUE NOTICE OF DISHONOR 

239. Conditional liability made absolute. Rule: If the drawee 
refuses to accept or to pay a draft, or the maker of a note refuses 
payment, the endorser or drawer, or both, must receive notice 
of such refusal. 

When such notice is given their liability is no longer condi- 
tional, but absolute. In consideration of the fact that it is often 
difficult to prove that there was a proper presentment, demand 
and dishonor, the Law Merchant requires that all foreign bills 
of exchange must be protested. The benefits of protest have 
also been extended to drafts, checks and notes. Although it 
is usual for the holder to have drafts, checks and notes protested, 
yet it is not obligatory upon him to do so. The advantages 
gained by having the paper protested will be noticed under 
" Evidence of Protest." 

240. The protest as evidence. Protest is, by the Law Mer- 
chant, made prima facie evidence of: 

1. Due presentment for acceptance. 

2. Due demand for payment and its dishonor, but not of 
notice for, as already stated, it is not the duty of the notary 
public to give notice. This law formerly applied to foreign 
bills of exchange only. The legislatures of the different states 
have passed laws which extend to inland bills and promissory 
notes the credit given to the protest as in foreign bills of ex- 
change, and make the notary's certificate prima facie evidence 
of the presentment for acceptance or demand for payment and 
the protest of the paper for non-acceptance or non-payment. 

When the notary public sends notice to the endorsers or drawer 
for the holder, the same act provides that if the certificate of 
protest shall state (as in the form given) that notice of such 
non-payment or non-acceptance has been sent or delivered to 
the drawer or endorser of draft or note, and the manner of 
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sending the notice, such protest shall be prima facie evidence 
that such notice has been sent in the manner therein stated. 
The effect of this act is to make the protest of the notary prima 
facie evidence that notice has been given in the manner de- 
scribed in the protest. And for this reason, although not neces- 
sary, it is customary to have all drafts and notes protested 
when there are endorsers. 

241. CERTIFICATE OF PROTEST 

STATE OF ILLINOIS, to wit: 

On this, the first day of September in the year of our Lord nine- 
teen hundred and fifteen at the request of the endorsee, J. N. ROE, 
bearer of the original Promissory Note, whereof a true copy is 
attached hereto, I, Thomas Kell Bradford, Notary Public, by letters 
patent under the Great Seal of Illinois, commissioned and duly 
qualified, residing in the City of Peoria, in the State aforesaid, 
presented the said promissory note to the maker, C. J. Harmer, 
and duly demanded payment thereof, which was refused. 

Wherefore, I, the said Notary, at the request of the aforesaid 
endorsee, HAVE PROTESTED and by these presents DO SOL- 
EMNLY PROTEST as well against the endorser of the said 
Promissory Note as all others whom it may concern, for exchange, 
re-exchange, and all costs, charges, damages and interests suffered 
and to be suffered for want of payment of the said Promissory Note. 

This done and Protested at the City of Peoria aforesaid, and on 
the same day I addressed written notices to the endorser of said 
Promissory Note, informing him thai it had not been paid, pay- 
ment thereof having been demanded and refused, and that he would 
be held responsible for the payment thereof. 

In testimony whereof, I have hereunto, set my hand and affixed 
my notarial seal the day and year aforesaid. 

THOMAS KELL BRADFORD, Notary Public. 

Protest $2.00 

Notices and postage 30 

$2.80 
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242. Protest. By protest we mean a certificate of a notary 
public attesting the dishonor of commercial paper. If no notary 
public can be found the protest may be made by a private 
person in the presence of two or more creditable witnesses. 

243. What protest comprises. 1. The notary public or his 
clerk or runner must present the paper to the drawee, acceptor 
or maker for acceptance or payment. 2. Note the dishonor. 
This means to write on the back of the instrument date of 
refusal to accept or pay, reason, if any, charges of protest and 
his initials. 3. Extension of protest. The meaning of which is 
that the notary must write out from the memorandum an 
official certificate, the usual form of which is shown on the 
preceding page. 

244. Notary may give notice. Rule: It is no part of a notary's 
public duty to send notice to the drawer or endorser. 

His official duties connected with making the protest are 
entirely separate and distinct from the duty to give notice of 
dishonor. However, the notary does often give the required 
notice, as is shown in the certificate. When he does so he 
is simply acting as agent for the holder. 

245. Who may give notice of dishonor. Rule: The notice of 
dishonor should emanate from the holder of the instrument or 
his duly authorized agent. 

It is not absolutely necessary that it should come from him. 
Thus, if the holder duly notifies the fifth endorser, and he the 
fourth, and the fourth the third, and so on to the first, the 
latter will be liable to all the parties. 

246. To whom notice of dishonor should be given. Rule: 
Notice should be given to every collateral party, endorsers and 
drawer, whom the holder wishes to make liable. 

The acceptor of a draft and the maker of a note are not 
entitled to notice, they being primary and principal debtors; 
hence the first to know of its dishonor. Suppose there are five 
endorsers; the holder may notify the fourth and the second 
only, if he does not wish to look to any of the others for pay- 
ment. The fourth when he receives notice should see that 
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those before him have notice if he wishes to hold them liable, 
for if they do not receive notice that payment was refused 
they will be discharged. 

In case there are five endorsers their liability to each other 
is as follows: The fifth, who is the last endorser, is liable to the 
holder only, and not to those who precede him; the fourth is 
liable to the fifth and the holder, but not to those who precede 
him, and so on down to the first. So the fourth would not be 
liable to the third, second and first. Therefore the first, if he 
is required to pay the note, can look only to the maker for 
reimbursement, as none of the other endorsers are liable to 
him. 

247. Time within which and method of giving notice. Rule: 
Notice of protest may be given personally or by letter. When 
the person giving and the person to receive notice reside in the 
same place, the notice, if given personally, must be given not 
later than the day following. 

If sent by mail it must be deposited in the postoffice in time 
to reach him in usual course on the day following. If the 
parties live in different places the notice, if sent by mail, must 
be deposited in the postoffice in time to go by mail the day 
following the day of dishonor. If given otherwise than through 
the postoffice, then within the time that the notice would have 
been received in due course of mail. Each successive endorser 
receiving notice is entitled to one day to transmit notice to any 
previous endorser who may be liable to him. 

248. Form of notice. Rule: No precise form of words is 
necessary in giving the notice. It may be given verbally or in 
writing. 

It is essential, however, that the notice should be sufficient. 
to identify the instrument and to show that the paper was 
duly presented for acceptance or payment, as the case may 
be, and dishonored. 

The following notarial notice is one in general use : 
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249.. NOTICE OF PROTEST 

Peoria, September 2, 19 . 

Please take notice that a PROMISSORY NOTE 

Dated August 1st, 1905 

Payable one month after date 

To the Order of L. M. HANCE 

For ONE THOUSAND DOLLARS 

Payable at DROVERS AND MECHANICS NATIONAL 

BANK 

Now due and by you endorsed, is delivered to me by the cashier of 
the DROVERS AND MECHANICS NATIONAL BANK OF 
PEORIA for protest, and the same not being paid, payment thereof 
having been demanded and refused, is protested and you are held 
liable for the payment thereof. 

Yours respectfully, 

THOMAS KELL BRADFORD, Notary Public. 

250. Proof of notice. Rule: The proof of notice may be by 
parol (verbally) or by certificate of notary public. 

251. Due presentment, protest and notice excused. Ride: 
The holder may be excused from a failure to perform the things 
that are necessary to make the contingent liability of the 
endorser or drawer absolute by circumstances of a general 
nature or by waiver. 

Circumstances of a general nature may be classified as fol- 
lows: (1) Breaking out of war; (2) public and positive pro- 
hibition of commercial intercourse; (3) political disturbances 
amounting to a virtual interruption and obstruction of trade; 
(4) the prevalence of a malignant epidemic disease, i.e., yellow 
fever; (5) overwhelming calamity or unavoidable accident, i.e. 
floods, robbery of mails, etc. As soon as the impediment ceases, 
the duty of presentment, protest and notice revives. If the 
drawer had no funds in the possession of the drawee, or had no 
reasonable grounds for believing the drawee would accept, be 
is not entitled to notice of dishonor. 



DUE NOTICE OF DISHONOR 137 

252, Waiver, Again we ask the student to bear in mind that 
the agreement of the endorser or drawer is that he will indem- 
nify the holder if due demand for payment be made and due 
notice of dishonor be given. This right, which he is entitled 
to demand, may be waived, i.e., he may agree to make himself 
absolutely liable, so far as demand and notice are concerned. 
This is called a waiver. It is the relinquishment or giving up 
of some right which one is entitled by law to demand. The 
demand and notice may be waived expressly or impliedly, verb- 
ally or in writing, on the instrument or by a separate paper, 
and before, after or at the time of the transfer of the instrument. 

Rule: When the express words "Presentation and protest 
waived" are written in the instrument they become binding on 
all the parties thereto. But when put over the signature of 
an endorser it applies to that endorser only. The expression, 
"I waive demand and notice," "Presentation and protest 
waived," or "I waive protest and notice," written over an 
endorser's signature, means that he waives or gives up all steps 
usually necessary to fix the liability of the drawer or endorser, 
i.e., all steps ordinarily taken are dispensed with. 

253. No excuse. Rule: If knowledge of the insolvency or 
bankruptcy or death of the acceptor or maker has come to the 
holder, or if the instrument has been lost or mislaid, it is no 
excuse for him not to take the necessary steps required to hold 
the drawer or endorser. 

Suppose E, the holder of a draft, endorsed by C and D and accepted by 
B, learn that B has become insolvent, and knowing that he cannot pay the 
draft, make no demand, but notify the endorsers that he will look to them 
for payment, in such a case the endorsers would not be liable. 

QUESTIONS 

1. Why does the law require all foreign bills to be protested for non- 
payment? 

2. A protest is evidence of what facts? 

3. What should a certificate of protest contain? 

4. Who may give notice of the dishonor of a note or draft? 

5. To whom should the notice be given? 
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6. If a note is endorsed by three endorsers, what is their liability to 
each other? 

7. How should the notice of dishonor be given? 

8. How can proof of notice be made? 

9. When is presentment, protest and notice excused? 

10. When is the right to receive notice of dishonor waived? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A held a note against B. It had been endorsed by C and D. A was 
in California for his health and owing to an accident in the train service 
did not get back in time to present the note the day it was due, but pre- 
sented it the next day when payment was refused. He then sought to 
hold C and D as endorsers. Are the endorsers liable? 

2. A held a note against B. On the day the note fell due he started to 
B's office to demand payment. He met B on the street and demanded 
payment. B stated that he could not pay it. Was this a good demand? 

3. A bank received a note for collection. The maker had no place of 
business. An agent of the bank called at the maker's house and learned 
that the maker was not at home. He demanded payment of the servant 
girl who came to the door. Was this a sufficient demand to fix the liability 
of the endorsers of the note? 

4. A note was protested for nonpayment. It was endorsed by four 
persons. The holder notified the fourth endorser, the fourth gave notice 
to the third, the third to the second, and the second to the first. The 
holder finally sued the first endorser for the amount of the note. The 
first endorser resisted payment on the ground that the holder had not given 
him any notice of dishonor. Is this a good defense? 

5. A was the maker of a note, which had been endorsed by three persons. 
The holder gave notice of dishonor to the three endorsers. He sued the 
maker for the amount of the note. The maker resisted the suit on the 
ground that he had never received any notice of dishonor. Is this a good 
defense? 

6. The holder of a note did not give notice of the refusal to pay the 
note to the fourth of five endorsers, and the fourth endorser did not receive 
any notice of such refusal from any of the other endorsers. The holder 
sued the fourth endorser. Is the fourth endorser liable? 

7. A note had five endorsers. The holder notified the first endorser that 
payment had been refused. The first endorser notified the fourth endorser. 
The holder then sued the fourth endorser. Is he liable? 

8. The holder of a note lived in Chicago. The endorser lived in Omaha. 
The holder mailed a notice that the maker had refused to pay the note 
on the day following the day of dishonor. Owing to a robbery of the mail 
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car between Chicago and Omaha, the endorser never received the notice. 
Can the endorser be held for the note? 

9. B was the holder of a draft that had been accepted by C. Before the 
maturity of the draft C became insolvent, a fact which was known to the 
drawer and all of the endorsers. The insolvency being a matter of common 
knowledge to all of the parties the holder did not take any steps to fix 
the liability of the parties. He did not demand payment or give any 
notice of dishonor. Can he hold the drawer and the endorsers, or any of 
them liable for the amount of the draft? 

10. A draft endorsed by C and held by D is dishonored. E who is not 
an agent of D, but a stranger to the entire transaction, informs C that the 
draft has .been dishonored. Is this notice sufficient to hold C as an 
endorser? 

11. A drew a draft on B, who is under no obligation to accept it and 
has in no way intimated that he would do so. The draft was presented to 
B for his acceptance and he refused to accept it. C, the payee did not 
give the drawer any notice of the dishonor of the draft. Is the drawer 
discharged from, liability? 

12. C endorsed a note, "I waive protest and notice. C." The holder 
demanded payment on the day before maturity, which was refused. The 
holder sued C as an endorser. C set up the defense, that there was not a 
proper presentment for payment, and that he had received no notice of 
dishonor. Is this a good defense? 



CHAPTER XXIII 
BONA FIDE HOLDER 

254. Negotiable paper imports consideration. As between the 
immediate parties to a negotiable instrument — parties between 
whom there is privity of contract — the only superiority of a 
draft or note over any other evidence of debt is that on its 
face it implies a consideration. As between parties who are 
not immediate, i.e., maker and endorsee, there are many other 
points of superiority than that of consideration, provided the 
endorsee or holder be what is termed a "bona fide holder." 

255. What constitutes a bona fide holder. Rule: To con- 
stitute a person a bona fide holder he must have taken the 
paper (1) in good faith; (2) for a valuable consideration; (3) 
before maturity; (4) in the usual course of business; and (5) 
without any notice of any defects. A purchaser of a negotiable 
instrument under these circumstances takes it free from all 
equities that exist between the preceding parties. 

For example, if the note or draft was without consideration 
originally, or if the consideration had failed, or if the paper had 
been paid, and not taken up, and even though it was originally 
obtained by fraud, theft or robbery, such a purchaser could 
recover, while between immediate parties, as the maker and 
payee, if there were no cohsideration or the consideration had 
failed, or the note had been obtained from the maker by fraud, 
theft or robbery, the payee could not recover from the maker. 
Thus it is that a bona fide holder may acquire a much better 
title than the party from whom it was received. We shall 
briefly consider each of the elements named. 

256. Bona fide. This means in good faith, as distinguished 
from mala fide (bad faith). 

C, the holder of a note, transferred it by endorsement to D for value. 
D knew that C had obtained the note by fraud, but was not a party to 
it. D is not a bona fide holder. 
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257. Valuable consideration. Any consideration which is suf- 
ficient to support a simple contract. 

258. Before maturity. The fact that a draft or note is over- 
due should lead one to inquire why the holder himself does not 
collect. 

Rule: A purchaser after maturity gets no better title than 
the party from whom it was bought. 

In order, therefore, to take it free from the equities that 
exist between immediate parties it must be bought before the 
maturity of the paper. 

A draws a draft on B payable to his own order. B accepts the draft 
subject to a certain condition then verbally agreed to. A endorses the 
draft after maturity to C. C takes the draft subject to the aforesaid 
condition, although he had no actual notice of it. Had C taken the draft 
before maturity, then he would have taken it free from the condition. 

259. Usual course of business. "In the ordinary and usual 
course of business" means transferring the paper according to 
the usages and customs of commercial transactions. 

A transferee, without endorsement, when the instrument re- 
quires an endorsement, does not take it in the ordinary course 
of business. 

A note is made payable to C, or order. C transfers the note without 
endorsement to D. D is not a bona fide holder, because he did not re- 
ceive it in the usual course of business. It required an endorsement to 
transfer the title. 

260. Without notice. Rule: A bona fide holder must be with- 
out notice of dishonor or of any fraud or defect of title or of 
any other fact which impeaches its validity in transferer's hands. 

D, the holder of a draft, endorsed in blank, transferred it to E for value. 
E suspects that D had obtained the draft by a false representation, and 
consequently makes no inquiries. As a matter of fact, D stole the draft. 
E is not a bona fide holder; he i3 affected with notice. 

261. Apparent exception. There is an apparent exception to 
this rule. It is stated by Hon. Judge Chalmers thus: " A holder 
who derives his title to a draft through a bona fide, holder 
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for value without notice has all the rights of such bona fide 
holder against the acceptor and all prior parties, although he 
himself may have given no value, and may be affected with 
notice/ ' The following will illustrate the rule: 

C, a partner in a firm, fraudulently endorses the firm's draft to D in 
payment of a private debt. F knows of the fraud, but is not a party to 
it. D endorses the draft to E, who takes it for value and without notice, 
making him a bona fide holder. E endorses it to F. F, although he had 
notice of the fraud, acquires E's rights. He can sue all the parties to the 
draft. The reason for the rule is that if it were otherwise it might destroy 
the rights of a bona fide holder to negotiate the instrument. Thus, F 
might have been the only person to whom E could have sold the draft; 
if so, and he could not have given him a good title, it would greatly destroy 
the valuable rights and privileges of a bona fide holder. 

262. Defenses available against a bona fide holder. There 
are certain defenses which the maker or acceptor may set up 
and defeat the payment of a note or draft even in the hands of 
a bona fide holder. 

Rule: The maker or acceptor is not liable to a bona fide 
holder when the instrument is shown to be void by reasons of: 

1. Incapacity of parties, i.e., when the maker or acceptor is 
an infant, a married woman, or a lunatic, etc. 

2. Some statute law declaring the contract utterly void be- 
cause of illegal consideration. 

3. Want of consent to the contract by the party sought to 
be bound. 

There is want of consent when the signature is forged, or 
paper materially altered, or the signature affixed or paper 
delivered under duress. Neither is the maker bound on a note 
passed into circulation which is stolen when incomplete (con- 
tra, when complete), nor when the note is constructed over 
his signature. 

Suppose B, an infant within three months of attaining his majority, 
accepts a draft drawn on him for necessaries, or gives his note for the 
same purpose, payable one month after date. The infant thereby incurs 
no liability on the draft or note, because of his incapacity to contract. 
A gave his note to B for an illegal consideration, which the statute declares 
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to make the contract void. B endorses it to C, a bona fide holder, for value 
and without notice. C cannot recover of A, but he can of B. 

C having found a piece of paper on which B's signature was written 
constructs a note over the signature. C endorses the note to D, a bona 
fide holder. D cannot recover of the maker, because he never gave his 
consent to the contract. The same rule applies to forgery. No person 
is liable on an instrument to which his signature has been forged, and 
no right or title can be derived through a forged signature. 

C, the payee of a note, endorses it in full to D. D loses the note and it 
is found by E. E, in order to negotiate the note, forges D's signature as 
endorser, and then, in turn, endorses it to F, a bona fide holder. F acquires 
no title to the note; he cannot enforce payment against any of the parties 
thereto, and should the maker or any endorser pay him the payment 
would be invalid. 

QUESTIONS 

1. What constitutes a bona fide holder? 

2. What is a valid consideration? 

3. What is meant by the "usual course of business?" 

4. What are the defenses that are available against a bona fide holder? 

5. Give an illustration of a case where the holder is not a bona fide holder. 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. B accepts a draft drawn by A for $100.00, which is the agreed price 
of two bales of cotton to be delivered to B by A. A delivered only one 
bale. A endorsed the draft to C, a bona fide purchaser. C sued B. B 
set up as a defense that there was a failure of consideration. Is this a 
good defense? 

2. By means of fraudulent representations B induced A to execute two 
notes in B's favor, one for $500.00 and the other for $300.00. B in the due 
course of business endorsed the $500.00 note to C. At the maturity of the 
notes C sued A on the $500.00 note, and B sued A on the $300.00 note. Has 
A any defense against either of the notes? 

3. A removed a flyleaf from B's book and constructed a promissory note 
over B's signature. A then endorsed the note to C a bona fide holder. 
At maturity C sued B on the note. Can C recover? 

4. A gave B his note for $1,000.00 in consideration that B should murder 
C. In the due course of business the note came into the hands of D, a bona 
fide holder. Can D recover the amount of the note from A? 

5. A note payable to John Smith, or order was lost through his care- 
lessness. It was found by another party by the name of John Smith who 
endorsed it to D, a bona fide purchaser. Can D recover of the maker? 
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CHECKS 

263. Definition. As the bank becomes the custodian of, and 
therefore, responsible for all money deposited, it will not pay- 
any of the money entrusted to its care for safe keeping without 
an order of the depositor, that is, his check. Therefore, a 
check is a draft or written order drawn on a bank or banker, 
directing it to pay a certain sum of money to a person named 
therein or to his order. Although the money belongs to the 
depositor, and he be ever so well known at the bank, yet the 
bank will not pay him any part of the money deposited unless 
he draws a check. The reason for this is that the bank must 
have a voucher (depositor's order) for the money it pays out. 
At stated periods, usually when the bank book is balanced, 
these checks or vouchers are returned to the depositor, so that 
he can see they are his own written orders on which the money 
was. paid on his account. 

264. Differences between a check and a draft. Though e 
check is a form of draft or bill of exchange, it differs therefrorr 
in the following essential characteristics: 

1. The form and wording differ. 

2. A check is drawn upon a bank or banker; a draft is drawn 
on an individual or firm. 

3. A check is used for paying money; a draft is used as a 
means of collecting money from a debtor. 

4. A bank is under legal obligations to pay a check when 
properly drawn and presented, if it have funds belonging to the 
drawer; the drawee of a draft is under no legal obligation to 
honor it. 

A check has all the essential elements of a draft, but its con- 
struction is somewhat different, as the drawee's name does not 
appear in the lower lefthand corner, as is usual in drafts, but 
generally in the body of the check, as is shown in the following 
form: 
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Check 
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265. Drawer of a check. The drawer of a check stands upon 
a different footing from the drawer of a draft. 

Rule: He is regarded as the principal debtor, and negligence 
of the payee or holder in making due presentment, or in giving 
him (the drawer) due notice of its dishonor, does not discharge 
him from liability, unless he (the drawer) has suffered some loss 
from such negligence. 

Were it otherwise the drawer would profit by neglect of the 
holder, which could do him no injury. If the funds be lost, 
as in the case of a failure of a bank, on account of the holder's 
neglecting to make a due presentment for payment, he must 
bear the entire loss. 

A draws a check in 1914 in favor of C. It is not presented to the bank 
until 1916, and is then dishonored. A is not discharged from liability, 
although no reason for the delay is shown. The holder can sue him and 
recover. 

A check drawn by A on a St. Louis bank is handed to the payee in St. 
Louis on Monday. On Wednesday morning the bank on which it was drawn 
failed, A having at that time sufficient funds there to meet it. The check 
is presented for payment on Wednesday afternoon. A is discharged from 
all liability, because he had the money in the bank to pay the check had 
it been duly presented. 

266. Endorser of a check. Rule: An endorser of a check is 
absolutely discharged from liability if presentment for payment 
be not made by the endorsee within a reasonable time after he 
receives it and due notice of dishonor be given the endorser the. 
same as when drafts and notes are dishonored. 
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267. Time of presentment. Rule: If the person who receives 
the check and the banker live in the same place, the check 
must be presented for payment not later than the day after 
it is received; if they live in different places the holder may 
forward it by mail on the day after it is received to some person 
or bank at the place where the bank is, which person or bank 
may present it on the day after it is received. 

C of Cleveland receives on Monday a check drawn on a Cleveland bank. 
On Tuesday, instead of presenting it himself, he deposits it with his banker, 
who presents it on Wednesday. C has not presented the check within a 
reasonable time. If there were endorsers they would be discharged. 

Checks may be, and usually are, protested, the same as any 
other drafts or inland bills of exchange. 

268. Check "raising." In filling out a check the utmost care 
should be used in order that the amount cannot be altered or 
changed. No blank space should be left where the amount is 
written, so that the check cannot be "raised" by any dishonest 
person into whose hands it may come. In filling out the check, 
begin the words representing the amount at the extreme left 
end of the line, filling the remaining space to the right with a 
waved line. If the drawer be careless and fail to protect the 
check from being raised, the loss will fall on him, but if he use 
care^ and diligence to prevent such a change, and the bank pay 
the raised amount of the check, it must bear the loss. 

269. Identification. Checks are usually drawn payable to a 
certain person or to his order, so they can not be used except 
by the proper person. When the payee or holder of a check 
applies to the bank for payment he must be known to the paying 
teller or be identified. One way to dispense with the necessity 
for identification is for the payee to endorse the check in the 
presence of the drawer and have the drawer add the words, 
"Endorsement guaranteed/' and sign his name. In such a 
case the bank will not require indentification. 
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QUESTIONS 

1. Define check. 

2. State the difference between a check and a draft. 

3. When must a check be presented for payment? 

4. How can check raising be prevented? 

5. How may the necessity for the identification of the payee of a check 
be dispensed with? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. The First National Bank dishonored a check drawn on it by A, 
because he had no funds in the bank. The holder did not have the check 
protested, nor did he give the drawer notice of dishonor until about two 
weeks afterward. Is the drawer discharged from liability? 

2. A check was drawn by A, endorsed by B, C and D. The holder, 
E, presented it at the bank and it was dishonored. No notice of dishonor 
was sent to any of the parties. To whom can E look for payment? 

3. A gave B a check on the First National Bank on Tuesday. B did 
not present the check for payment until Wednesday afternoon. The 
bank failed Wednesday morning. Is A discharged from liability? 

4. On Tuesday morning A received a check on a bank in a distant city. 
He did not mail the check for collection until Thursday morning. The 
bank failed at the close of business on Wednesday. Is the drawer of the 
check relieved from liability? 

5. A wrote a check in such a manner that it was easy to raise it from 
$70.00 to $170.00. In the usual course of business the check came into the 
hands of B, a bona fide holder. Can B hold A liable for $170.00? 

6. A check was drawn showing the amount to be $170.00 by the figures 
on the check, but it was filled in writing as $70.00. When the check was 
presented to the bank the cashier paid $170.00 for it. The real amount 
of the check was $70.00. The man who cashed the check left the country. 
On whom does the loss of $100.00 fall? 



CHAPTER XXV 

CERTIFIED CHECKS, CERTIFICATES OF DEPOSIT, 

ACCOMMODATION PAPER, LOST PAPER, BILL 

OF LADING, STATUTE OF LIMITATIONS 

270. Certified checks. A check being payable immediately 
on demand, the holder can only present it for payment and the 
bank can only fulfill its duty to the depositor by paying it. But 
by the consent of the holder, the president, cashier or teller 
may certify the check to be "good" instead of paying it. The 
following shows the manner in which it may be certified: 



Certified Check 



f/000 ^.. 



271. Effect of certification. When the check is certified for 
the holder the effect is as follows : 

1. It makes the bank the principal debtor. 

2. It discharges the drawer of the check. 

3. It enables the check to circulate as the representation of 
so much cash in the bank, payable on demand to the holder. 

272. After certification. It will be too late after the bank 
has certified the check for the drawer to revoke it. The bank 
will be bound to pay it, though notified not to do so; nor can 
the bank say that the check was forged, or that it had no funds 
to meet the check. 

A draws a check in favor of C on a Baltimore bank. C, instead of 
drawing the money, requests the bank to certify it. The following day 
the bank fails. C has no recourse to A. He alone must bear the loss. 

148 
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Certificate op Deposit 











273. Certificate of deposit. A certificate of deposit is a 
receipt of a bank or banker for a certain sum of money received 
upon deposit. It is generally worded as a promissory note, 
payable to the depositor or to his order, or bearer, as shown in 
the preceding form. 

274. Bank's liability. The bank's liability for the payment 
of its certificates of deposit is the same as the liability of 
maker of a note. The certificates of a bank circulate as freely 
and are received with as much confidence as the bills of a bank, 
and are regarded as cash in all mercantile affairs. They are 
usually made payable on demand, but not infrequently they 
are made payable at a certain time in the future. The transfer 
of a certificate of deposit is governed by the same rules which 
control other commercial paper. If payable to bearer it may 
be transferred by delivery, but if payable to order, must be 
endorsed. 

275. Accommodation paper. When the acceptor of a draft 
or the maker of a note, though ostensibly the principal debtor, 
is in reality a mere surety for some other person, then such 
paper is an accommodation draft or note. The object of the 
person accommodating is to lend his name to some other person 
as a means of credit. A draws a draft on B, who accepts it to 
accommodate A. It is negotiated. This is an accommodation 
draft. 

Rule: The party who accommodates is in no way liable to 
the party accommodated. 
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Thus, if A gives his note to B in order that B may raise some money on 
it, B could not recover of A, the maker, because of no consideration. But 
if the note goes into the hands of a third party, then A is liable, as maker, 
to such third party. That is, if B discounts the note at a bank, A cannot 
escape his liability as maker. If the person who accommodates, i.e., A, 
is compelled to pay, he can recover the amount, with all costs and charges, 
from the person accommodated, B. 

276. Lost paper. Rule: By common law, no action could be 
brought to enable the owner of a lost draft or note to recover 
the amount due on it, because there is in such cases no pro- 
vision in the law whereby the acceptor or maker could demand 
any indemnity of the owner of a lost draft or note in case such 
a paper got into the hands of a bona fide holder. 

But there are a few exceptions to that rule, which are founded 
on reason and justice. If the draft or note had been destroyed, 
or had been traced to the defendant, or if it were non-negotiable, 
or required the endorsement of the party losing it to render it 
negotiable, then the owner could recover, because there is, in 
such cases, no" possibility of the instrument ever finding its 
way into the hands of a bona fide holder. 

277. Provisions have been made by statute throughout the 
United States whereby the owner of a lost paper can recover 
in cases which do not fall within the above exceptions. 

Rule: The statute substantially provides that the party seek- 
ing to recover shall give the acceptor or maker a bond of indem- 
nity which will secure him against loss. 

Suppose the draft or note were made payable to bearer, and 
happened to be lost or stolen from the holder, and found its 
way into the hand of a bona fide holder for value, then the 
new holder could lawfully claim payment. The maker, how- 
ever, would not sustain any loss, because he can, by means of 
the bond of indemnity, reimburse himself from the party giving 
the bond. 

Illustration. Suppose C lost a note made payable to bearer, or order, 
and endorsed in blank. The note was found by D and sold to E, a bona 
fide holder, for value. At maturity C sues B, the maker. Tlie court will 
require C to give B a bond of indemnity; thereupon B will be compelled 
to pay the amount, although the note is not surrendered to him. In a few 



CERTIFIED CHECKS 151 

days the bona fide holder presents the note to B for payment, who is re- 
quired to pay it. B can, without loss to himself, pay the note the second 
time, because C will be required to reimburse him. The loss then falls 
upon C, the party who ought to bear it, because it was probably through 
his carelessness or neglect tha.t the note was lost. 

When paper of this kind is lost an advertisement is some- 
times put in the newspapers. Such a notice, however, does no 
good unless the party to whom the paper is offered has read or 
heard of the notice. 

278. Bill of lading. A bill of lading is a written acknowledg- 
ment of the receipt of certain goods by a common carrier, who 
promises for a consideration to transport and deliver the same 
at a specified place to a person therein named or his order. It 
is both a receipt and a contract. In so far as the bill of lading 
admits of the character, quality or condition of the goods at 
the time they were received by the carrier, it, like all receipts, 
may be explained or contradicted by parol proof, but as respects 
the agreement to carry and deliver, it is a contract and may be 
construed according to its terms. 

279. Assignment of. Bills of lading are usually so worded 
as to make them negotiable the same as other commercial 
paper. A bona fide endorsee becomes, as against all the 
world, the owner of the goods, free from any equities existing 
between the consignor of the goods and the consignee. Though 
one who has stolen a bill of lading cannot assign it so as to pass 
title to the merchandise, yet a bona fide assignee of one 
who has obtained such bill by fraud from the owner has good 
title against the owner as well as against third persons. Though 
the consignee should become insolvent without having paid for 
the goods, yet his assignment, made for a valuable consideration 
and without notice to the assignee that the goods were not 
paid for, has been held to pass them absolutely to the assignee 
and deprive the consignor of his right to recall the goods before 
they were delivered, which, as against the original consignee, he 
might have exercised. 

Rule: If the assignee of the bill of lading knew that the con- 
signee was insolvent, and assisted to defraud the consignor of 
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the price of his goods, he stands in the same situation as the 
consignee, and the consignor retains his right to stop the goods 
in transitu. 

To illustrate further, we will suppose Smith & Co., of Richmond, ordered 
goods from Brown & Co., Chicago. The consignor, Brown & Co., sends 
the hill of lading to the consignee, Smith & Co. While the goods are en 
route Smith & Co. become insolvent. Brown & Co. may notify the car- 
rier not to deliver the goods to the consignee. But if Smith & Co. had pre- 
viously assigned the bill of lading to a bona fide purchaser, Brown & Co. 
would have no right to stop delivery. 

280. Statute of Limitations. The meaning of Statute of lim- 
itations is that legal rights should be asserted or enforced 
within a certain time, and if not so asserted within a stated time 
the right to enforce is lost. 

When the time is passed in which an action may be instituted 
the debt or other legal rights are said to be "outlawed" or 
" barred by Statute of Limitations." In Maryland, for instance, 
the Statute of Limitations for all contracts for the payment of 
money is three years. That is, if the debt be not collected 
within three years after it is due it will be outlawed and the 
debtor will no longer be under legal obligations to pay his 
creditor. 

The Statute of Limitations is a statute fixing a time within 
which actions must be brought. By the rule of the common 
law, one who had legal grounds of complaint against another 
might suit his own convenience as to when he would call upon 
the latter to answer. But this rule proved to be productive 
of very great inconvenience and, not infrequently, of great 
injustice. The states have, therefore, regulated by statute the 
time within which an action or suit at law may be instituted. 
The periods of limitation must be computed from the time the 
right to sue accrues. The length of the period varies accord- 
ing to the nature of the action or claim. For example, in New 
York an action on contract must be begun within six years; an 
action to recover damages for a personal injury resulting from 
negligence, within three years; libel, slander, assault, etc., two 
years; and still other anions must be commenced within one 
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year. If the action is not begun within the period prescribed 
by law, the claim is said to be "outlawed." A statute defining 
the time within which an action must be commenced is known 
as a "statute of limitation." 

The time allowed a creditor to recover from his debtor varies 
in different states, as it is a statutory regulation. We there- 
fore, submit the following: 
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TABLE OF LIMITATIONS 



The following table shows the laws of the various states in 
reference to the Statute of Limitations. 



Statu 



Alabama... 
Alaska. . . . 
Arizona. . . , 

Arkansas.. 
California. 



Colorado.. 



Connecticut.. 



Delaware 

District of Co- 
lumbia 



Florida. . 
Georgia.. 



Accounts 



Idaho. 



Illinois... 



3 yrs. ; stated 6 

yrs. 
lyr 



3 yrs., 



3 yrs 

Mutual, open 
and current 
accounts and 
open book 
accounts 



yrs.; 

2 yrs. 

6yrs... 



others 



6yrs., 



3 yrs.. 
3 yrs.. 



3yrs.. 
4 yrs.. 

4 yrs.. 

5 yrs.. 



Notes and 

Acceptances 



6 yrs.; sealed 

10 yre. 
6 yrs. ; sealed 

10 yrs. 
4 yrs 



5 yrs 

2 yrs.; 4 yrs. 
if made 
within state. 



6yrs., 



6 yrs.; if non- 
negotiable, 
17 yrs. 

6yrs 

3 yrs 



5 yrs ;. . 

6 yrs.; sealed 
20 yrs. 

5 yrs 



10 yrs.. 



On Judgments 
Rendered in the 

State 

20 years.; J. P. judg- 
ments, 6 yre. 
10 yrs 

4y» 

10 yrs 

5yrB 



20 yrs., but lien 
only for 6 yrs. 



No limit.. 



20 yrs.. 
12 yrs.. 



On Judgments 
Rendered Out of 

the State 



20 yrs.. 
7 yrs.. 

6 yrs.. 



Courts of record, 
20 yrs.; Justice 
courts, 10 yrs. 



20 yrs.; J. P. judg- 
ment, 6 yre. 



Same as that of 
state in which 
judgment was ren- 
dered. 

10 yrs. 

5 yrs.; 4 yrs. outside 
of U. S. 



Same as that of 
state in which 
judgment was ren- 
dered. 

No limit. 



if en- 
where 



20 yrs. 

Not barred 
forceable 
rendered. 

7 yrs. 

5 yrs. 



6 yrs.; if not barred 
in state where ren- 
dered. 

5 yrs. 
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LIMITATIONS— Continued 



Stats 



Indiana... 
Iowa 

Kansas. .. 

Kentucky. 



Louisiana 

Maine 

Maryland 

Massachusetts 



Michigan.. 

Minnesota, 
rippi 



Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire. 

New Jersey 

New Mexico 



Accounts 



6 yrs. 
5 yrs. 

3 yrs. 



Merchants' 
accounts 2 
yrs. Con- 
tracts not 
in writing 
5 yrs. 

3 yrs 

6 yrs 

3 yrs 

6 yrs 

6yrs 

6yrs 

3 yrs 



5 yrs 

5 yrs 
4 yrs 

4 yrs, 

6 yrs 

6 yrs 
4 yrs 



Notes and 
Acceptances 



10 yrs, 
10 yrs. 

5 yrs. 



15 yrs.; notes, 
bills of ex- 
change, 5 
yrs. 



5 yrs 

C yrs. ; if wit- 
nessed, 20 
yrs. 

3 yrs.; if seal- 
ed, 12 yrs. 

6 yrs.; if seal- 
ed or wit- 
nessed, 20 
yrs. 

6yrs 

6yrs 

6 yrs 



10 yrs 

8 yrs 

5 yrs 

6 yrs 

6 yrs.; mort- 
gage, 20 yrs. 

6 yrs 

6 yrs 



On Judgments 

Rendered in the 

State 



20 yrs 

Courts of record, 
20 yrs.; Justice 
Courts, 10 yrs. 

Dormant in 5 yrs.; 
may be revived 
in 1 yr. thereafter. 

15 yrs 



10 yrs. 
20 yrs. 

12 yrs. 
20 yrs, 



Courts of record, 10 
yrs.; J. P. judg- 
ments, 6 yrs. 

10 yrs 

7 yrs 



10 yrs. J. P. judg- 
ments rendered 
prior to Juno 21, 
1895, 20 yrs. 

8 yrs...*. 

5 yrs. from last 
dato of execution. 

6 yrs 

20 yrs 

20 yrs 

Execution within 5 
yrs.; judgments 
may be revised 
after 5 and before 
7 yrs. 



On Judgments' 

Rendered Out nr 

the State 



20 yrs. 

20 yrs.; J. P. Court? 
10 yrs. 

5 yrs. 
15 yrs.. 



10 yrs. 
20 yrs. 



12 yrs. 
20 yrs. 



Courts of record, 10 
yrs. ; others, 6 yra. 

10 yrs. 

7 yrs. If judgment 
creditor becomes 
resident of Miss., 
suit must bo 
brought within 3 
yrs. from dato of 
judgment. 

Courts of record, 10 
yrs.; J. P. courts 
5 yrs. Barred if 
not enforceable 
where rendered. 

10 yrs. 
5 yrs. 

yrs. 
20 yrs. 

20 yrs. 
7 yrs. 
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LIMITATIONS— Continuel 



Statu 



New York., 



North Carolina. 

North Dakota. . 
Ohio 

Oklahoma 

Oregon 



Pennsylvania... 



Rhode laland. . . 
South Carolina. 

South Dakota. . 

Tennessee 

Texas 

Utah 

Vermont 



Virginia. 



Washington 

West Virginia., 



Wisconsin. 



Accounts 



6 yrs. 

3 yrs. 

6 yrs. 
6 yrs. 

3 yrs. 
6 yrs. 

6 yrs. 

6 yrs. 
6 yrs. 

6 yrs, 
6 yrs. 
2 yrs, 

4 yrs 
6 yrs, 



Retail store 
accounts, 3 
yrs., con- 
tracts in 
writing 5 
yrs., not in 
writing 3 
yrs. 

3 yrs 



5 yrs. 



Wyoming. . 



6yrs., 



8 yrs.. 



Notes and 
Acceptances 



6 yrs. 



3 yrs.; sealed 
10 yrs. 

6yrs 

15 yrs 

5 yrs 

6yrs 

6yrs 

6yrs 

6yrs 

6 yrs 

6yrs 

4 yrs 

6 yrs 

6 yrs.; Wit- 
nessed note 
14 yrs. ; spe- 
cialities, 8 
yrs. 

5 yrs.; if 
sealed, 10 
yrs. 



6 yrs.. 
10 yrs. 



On Judgments 

Rendered in the 

State 



6yrs.. 



Courts of record, 20 
yrs.; not of rec- 
ord, 6 yrs. 

10 yrs.; J. P. judg- 
ments, 7 yrs. 

10 yrs 

21 yrs.; lien only 5 
yrs. 

5 yrs. ; every 5 yrs. 
execution renews. 

10 yrs. but may be 
renewed for 10 
yrs. by issuing 
execution. 

20 yrs.; but no lien 
after 5 yrs. unless 
revived. 

20 yrs 

20 yrs.; lien only 10 
yrs. 

20 yrs 

10 yrs 

10 yrs., if execution 
issued within 1 yr. 

8yrs 

8yrs 



20 yrs. if execution 
issued; if not, 10 
yrs. 



6 yrs., 



10 yrs. 



10 yrs.; extended if 
execution issued; 
if not, 10 yrs. 

Court of record, 20 
yrs.; not of rec- 
ord, 6 yrs. 
5 yrs 



On Judgments 1 

Rendered Out or 

the Statb 



As in state where 
rendered. 

10 yrs.; J. P. judg- 
ments, 7 years. 
10 yrs. 
15 yrs. 

lyr. 
Same as "in state." 



20 yrs. or as In state 
where rendered- 

20 yrs. 
20 yrs. 

10 yrs. 
10 yrs. 
10 yrs. 

8 yrs. 

8 yrs., unless barred 
in state where ren- 
dered; exception 
in favor of citizen. 

As in state where 
rendered, unless 
debtor has been 
resident 10 yrs.; 
in which case 10 
yrs. 



6 yrs. after debtor 
becomes resident. 

10 yrs., unless barred 
in state where ren- 
dered. 

Court of record, 10 
yrs.; not of record, 
6 yrs. 

5 yrs. after debtor 
becomes resident. 
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QUESTIONS 

1. What is a certified check? 

2. What is the effect of certification? 

3. What is a certificate of deposit? 

4. What is a bank's liability on its certificate of deposit? 

5. What is accommodation paper? 

6. When can the owner of a lost paper bring an action to recover the 
amount due on it? 

7. What is a bill of lading? 

8. What is the Statute of Limitations? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A gives B his check on the First National Bank. B presents the check 
to the bank and requests the bank to certify it, which was done. On the 
following day the bank failed. Can B hold A liable? 

2. A gives his note to B in order that B might borrow money on it. B 
discounts the note at a bank. At maturity the bank brings an action 
against A for the sum secured on its face. Can the bank succeed? 

3. B's note, which was held by C was destroyed by fire. C sued B to 
recover on the note, but refuses to give B a bond of indemnity. Can he 
succeed? 

4. B executed a note payable to C, or order. C endorsed the note in 
blank to D. D through no fault of his lost the note. At maturity, D gave 
B a bond of indemnity and recovered on the note. A bona fide holder 
of the note afterward sued B on the note. B set up as a defense that the 
note had been paid and that he was no longer liable. Is this a good defense? 

5. A note dated January 1, 1912, payable one year after date, was not 
presented for payment until January 1, 1915. Payment being refused, 
the holder notified the endorsers. Are the endorsers and the maker liable? 

MISCELLANEOUS CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A held B's note for $500.00, which had been made payable to C, or 
order, at the Merchants Bank, and had been endorsed by C to A. On the 
day of maturity the holder, A, presented it for payment, not at the bank, 
but at B's residence. Payment being refused, he duly notified C. Had 
the note been presented at the bank it would not have been paid, because 
B had no funds there to meet it. Is C liable for the payment of the note 9 

2. C secures B's note through fraud. C holds the note until after 
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maturity, when he endorsed it to A, who received it in good faith and 
for value. Is B liable on the note? 

3. A had $500.00 on deposit in the American National Bank, and drew 
a check on the bank in favor of B, who presented it to the bank, but for 
some unexplained reason payment was refused. Can B compel the bank 
to pay the check? 

4. A," a Cincinnati merchant, drew on B, a Philadelphia customer, for 
$700.00 in favor of C. The draft was not presented for acceptance until 
one month after it was drawn, at which time B had failed. Is A liable? 

5. A, minor, was indebted to B. He executed and delivered his note to 
B, which B endorsed in full to C. Is A liable to C? 

6. A draft purporting to be drawn by A upon B for $750.00 in favor 
of C, and endorsed by C to E, is presented to B and accepted by him. The 
signature of A proves to be a forgery. Is B liable? 

QUESTIONS FOR REVIEW 

1. Define negotiable paper. 

2. What is meant by non-negotiable paper? 

3. How is non-negotiable paper assigned? 

4. What are the rights of the assignee of non-negotiable paper? 

5. What is the rule as to passing title to negotiable paper when the 
transferrer has no title himself? 

6. Define a bill of exchange. 

7. What is a promissory note? 

8. How many parties to a draft? 

9. How many parties to a check? 

10. Who are the parties to a note? 

11. What are the essential requisites of negotiability? 

12. What effect have additional stipulations on the negotiability of 
commercial paper? 

13. Are notes which contain additional stipulations good contracts as 
between the immediate parties? 

14. What is a judgment note? 

15. Define collateral note. 

17. Who is the payee of commercial paper? 

18. How must the amount be stated? 

19. What do the expressions "value received" and "value received end 
3harge to my account" mean? 

20. Who is the drawee of a draft? 

21. What is meant by days of grace? 

22. How does the drawee fasten his liability on a draft? 

23. Is a verbal acceptance binding? 

24. May the acceptance be made on a separate paper? 
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25. When may the acceptance be made? 

26. What is a general acceptance? 

27. Define qualified acceptance. 

28. What is the effect of a qualified acceptance on the liability of the 
drawer? 

29. Is the drawer still liable after a general acceptance by the drawee? 

30. What is an endorsement? 

31. How many kinds of endorsements? 

32. What is a blank endorsement? 

33. How may paper be transferred when endorsed in blank? 

34. What is a full endorsement? 

35. May the holder change a blank endorsement to one in full? 

36. What is a qualified endorsement? 

37. Define conditional endorsement. 

38. What is the effect of a restrictive endorsement? 

39. If a party puts his name on the back of a note, when will he be con- 
sidered a surety? 

40. When maker? 

41. When guarantor? 

42. State the drawee's liability as to the drawer. 

43. What is the drawee's liability as to the holder? 

44. What is the acceptor's liability? 

45. What does the acceptor conclusively admit and warrant to a bona 
fide holder? 

46. Define drawer's liability. 

47. What is an endorsee's liability? 

48. What does an endorser conclusively admit and warrant to a bona 
fide holdeV? 

49. State the liability of an endorser without recourse. 

50. What steps must be taken by the holder in order to make absolute 
the liability of a drawer or endorser? 

51. When must a draft be presented to the drawee? 

52. What is meant by demand for payment? 

53. What is meant by protesting commercial paper? 

54. What does protest comprise? 

55. Who may give the notice of dishonor? 

56. To whom should notice of dishonor be given? 

57. When must the notice of dishonor be given? 

58. What must the notice contain? 

59. Why are notes, checks, drafts, etc., protested, when the law does 
not require it? 

60. What is meant by a waiver of notice and protest? 

61. What constitutes a bona fide holder? 

62. What are the defenses that may be set up against a bona fide holder 
and defeat his rights to recover? 
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63. What is a check? 

64. State the differences between a check and a draft? 

65. What is a certified check? 

66. What are the effects of certification? 

67. Define certificate of deposit. 

68. What is meant by accommodation paper? 

69. Can the owner of lost paper recover from the parties primarily 
liable? 

70. Can title to commercial paper be made through forged signatures? 

71. What is meant by Statute of Limitations? 
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CHAPTER XXVI 
AGENCY 

282. Agency, defined. Agency is a legal relationship founded 
on a contract express or implied (see If 4), by means of which 
one party gives authority to another to carry on business for 
him. He who, being competent to do an act for his own benefit, 
or on his own account, employs another person to do it is called 
the principal, and he who is thus employed is called the agent. 
The relation thus created is called an agency. The law of 
agency, probably, enters into every business enterprise in the 
world. It is almost impossible to conceive the idea of a single 
person carrying on his business without some assistance. If 
assistants be employed to represent the principal there is then 
the relation of principal and agent. 

283. Agency a form of employment. Many of our writers on 
agency seem loathe to recognize that agency is a form of em- 
ployment. Yet in dealing with the principal's liability for the 
agent's torts they invariably introduce large selections from the 
law of master and servant. It is true that "employment" is 
a broader term than "agency," but in dealing with this aspect 
of the subject we use the term "employment" to mean employ- 
ment for the purpose of bringing the employer into legal rela- 
tions with a third party. The business of a corporation is 
entirely conducted by agents. Even the huckster and cobbler 
have their agents. The rules and principles of agency are not 
numerous nor in themselves complex, but difficulties often arise 
in their application which makes the subject quite technical 
and complicated. 

284. Distinction between agent and servant. The chief dis- 
tinction between an agent and a servant is in the nature of the 
act performed. The agent may bring about a relationship 
between his principal and a third person that will result in a 
contract, while a servant has no power to bring about such a 
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result. The agent makes a contract while the servant performs 
some service. The same person may be both a servant and 
an agent. A captain of a vessel as such is a servant, but coupled 
with this appointment is authority to hire a crew or pledge for 
credit. While hiring a crew or pledging credit he is an agent. 

285. Who are principals. A principal is one who gives author- 
ity to another to do some act for him or who adopts the un- 
authorized acts of another. A employs B as his solicitor. A 
is a principal and B an agent. 

286. Who are agents. An agent is one duly authorized to 
act on behalf of another, or one whose unauthorized acts have 
been duly ratified. 

From this definition it will be observed that whenever one 
person employs another to represent him, or ratifies the un- 
authorized act of another, the person so employed, or whose 
unauthorized acts are ratified, is an agent. If A, unknown to 
B, should buy a carload of watermelons for B, and the latter 
receive and pay for the same, A would be an agent, because B 
adopted A's unauthorized act. 

287. Who may be principals. Rule: Everyone of full age and 
of sound mind may be a principal, unless laboring under some 
legal disability. 

A principal must be able to contract. (See H32.) 
By a legal disability is meant the incapacity to do a legal 
act. 

288. Infants. Rule: Infants are generally incapable of ap- 
pointing an agent. 

It has, however, been decided that an infant may appoint 
another to do an act which will be beneficial to him, but not 
to do an act which will be to his prejudice. (See H33.) 

289. Idiots and lunatics. Rule: Idiots and lunatics are wholly 
incapable of appointing an agent because they have no con- 
tractual capacity. 

A lunatic is one who has lost his reason. An idiot is one who 
never had reasoning power. 

290. Who may be agents. Rule: Any person, except a luna- 
tic, idiot oi> child of very tender years, may be appointed an 
agent. 
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An infant may act as an agent, because his act is not his own, 
but that of his principal. Therefore, if the principal have 
capacity to contract the agent need not have, because the acts 
performed by the agent are not in his name or on his account, 
but in the name or on account of his principal, who has con- 
tractual capacity. 

291. Formation of contract. Rule: The formation of the con- 
tract of agency rests on the mutuality of the parties concerned. 
(See If 10.) 

The agreement implies an offer and an acceptance. The rela- 
tion between principal and agent originates in a contract, and 
therefore no one can become the principal of another without 
his consent. Likewise no one can become the agent of another 
without that other's consent, expressed or implied. 

292. How agents may be appointed. Rule: An agent may be 
appointed by conduct, verbally or by written instrument, sealed 
or unsealed. 

A person may, however, ratify the unauthorized acts of 
another thus creating the relation of principal and agent. The 
ratification must, to be valid, be with full knowledge by the 
principal of all the material facts in the case. 

A sent his agent, B, money with which to purchase a lot on Charles 
street. B, believing a better investment could be made by purchasing a 
lot on Bolton street, so invested the money, and wrote A that ''the prop- 
erty was purchased and payment made." A was sued for the balance of 
the purchase money, but refused payment, because he had not authorized 
the purchase of the lot on Bolton street, and that although he had ratified 
the purchase as represented to him, he was not bound by such ratification, 
because the agent did not purchase the property he was instructed to buy, 
and in making his report he concealed the fact that he had violated his 
instructions, and led him to believe the property on Charles street was 
purchased, so that the ratification was not made with full knowledge of 
all the material facts. A's defense is good. He need not pay the pur- 
chase money. Had the agent informed A that he had bought property on 
Bolton street, and the principal consented to such purchase, the principal 
would be bound, because of his ratification of the agent's acts, although 
they were unauthorized. The agent is liable to the principal for damages 
and a return of the money for violating his instructions. 

293. Appointed under seal. Rule: It is never necessary that 
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the authority given to the agent should be reduced to writing, 
signed and sealed by the principal, except where the thing to 
be done by the agent requires a sealed instrument. 

If A should appoint B as his agent to sell and convey real 
estate belonging to A, B's appointment must be under seal, 
because B would have a deed to execute, which is a sealed 
instrument, and therefore his authority must also be under 
seal. Such an appointment is called a "power of attorney." 
A power of attorney may be general in its nature where it 
authorizes the agent to do and perform every act which is 
necessary and requisite to be done in the performance of the 
principal's business, or it may be limited, where it merely 
authorizes the performance of some special or particular act. 

A power of attorney is a legal instrument or document under seal by 
means of which one party is appointed to act for another. 

POWER OF ATTORNEY 
GENERAL FORM. For any specific act: 

KNOW ALL MEN BY THESE PRESENTS, that I, J. H. 
Easterday, of the City of Toledo, Ohio, do hereby appoint J. U. 
Dennis, of the City of Chicago, Illinois, to be my agent and attorney 
for me and in my name, to (here insert the act or aqts to be done 
by the attorney). 

As witness my hand and seal this first day of September, in the 
year nineteen hundred and fifteen. 

Test: C.L.MERRIKEN. J. H. EASTERDAY. (Seal) 
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2M. GENERAL POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, That Western 
Grocery House a copartnership composed of Herbert Templelon 
and Ray E. Parker of the City of Chicago, County of Cook, in the 
State of Illinois has made, constituted and appointed, and BY 
THESE PRESENTS does make, constitute and appoint James 
E. Martin of the City of Chicago, County of Cook, and State of 
Illinois its true and lawful Attorney for it and in its name, place 
and stead, to sign the firm name to any and all checks drawn on 
Merchants Exchange Bank against its deposit in the same; to sign 
the name of the said firm to any and all drafts, receipts or notes 
necessary to be signed in pursuance of its business, giving and 
granting unto James E. Martin said Attorney full power and 
authority to do and perform all and every act and thing whatso- 
ever, requisite and necessary to be done in and about the premises, 
as fully, to all intents and purposes, as either of us might or could 
do if personally present at the doing thereof, with full power of 
substitution and revocation, hereby ratifying and confirming all 
the said Attorney shall lawfully do or cause to be done by virtue 
hereof, 

IN TESTIMONY WHEREOF, we each have hereunto set our 
hands and seals this second day of January, 1918. 

HERBERT TEMPLETON (Seal) 
RAY E. PARKER. (Seal) 

SIGNED, SEALED AND 
DELIVERED IN PRESENCE OF: 



STATE OF ILLINOIS] 

County of Cook. / * 

7, J. E. Moore, 

A notary public in and for, and residing in the said County, in the 
State aforesaid, Do Hereby Certify, that Herbert Templelon and 
Ray E. Parker personally known to me to be the same persons whose 
names are subscribed to the foregoing Instrument, appeared before 
me this day in person, and acknowledged that they signed, sealed and 
delivered the said Instrument as their free and voluntary act, for the 
uses and purposes therein set forth. 

GIVEN under my hand and official seal, the second day 

of January A. D. 1918. 

J. E. MOORE, 
Notary Public. 
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NOTARY PUBLIC 

A notary public is a duly commissioned officer, and holding a seal of 
office, who is empowered to note protests, administer oaths, take deposi- 
tions, acknowledgment of deeds and other instruments, and to authenti- 
cate the same by his official certificate, signature and seal. In the United 
States they are appointed by the governors of the states. 

CONTRACTS FOR PERSONAL SERVICES 

295. Recompense. Rule: When a servant leaves his employ- 
ment without cause, before the end of his term of service, he 
can recover for what he has done less any damage which his 
employer has sustained by reason of his leaving. 

If the completion of the services was prevented by the ser- 
vant's illness or death, he or his administrator is entitled to 
recover for part performance. If A engages B to work for him 
for one year at a stipulated price, B must perform the entire 
year's work before he can collect anything of A. If A should 
engage B to work a year at a specified price per month, and to 
be paid monthly, B could sue and recover his salary at the end 
of each month. But if B quits A's employment without just 
cause before the end of the year, A could keep out of B's wages 
such damages as were the result of the breach of contract. 

296. Servant discharged. Rule: If the servant be rightfully 
discharged, he may recover his proportionate wages to date. 

A employed B for one year. At the expiration of six months 
B was rightfully discharged. A must pay B six months' salary. 
Where a servant is wrongfully discharged, he has a right to 
recover from his employer the whole amount of the salary for 
the specified period, less such sum as it is shown he did earn 
or could have earned, since his dismissal, by the exercise of due 
diligence in some other employment of the same general kind. 
When the contract is made in the first instance for a year, or 
other definite period, and the service continues afterwards, the 
presumption is that the same contract prevails for the next 
year or other period. 

29?/' -Liability of third persons. Rule: A third person who 
interferes with the fulfillment of a contract of personal services 
is liable to the employer. 
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If a third person induce a servant to leave his employer and 
thereby cause an injury, such person is liable to the employer 
in damages. 

298. Notice of expiration of time of service. Rule: When 
the term of service is for a definite period it is not necessary for 
either party to give notice of an intention to terminate the 
relation. 

If no definite term of service is fixed, it is the duty of the party 
who desires to terminate the relation to give a reasonable notice 
of his intention. If an employee leaves before the expiration 
of his term of service he is liable for whatever damages his 
leaving may have occasioned. 

299. Lien. Rule: A workman usually has a lien on personal 
property on which his services are rendered to secure the pay- 
ment of his wages. 

At common law this was merely a lien without any right to 
sell the property. Now by statute he can sell the article after 
the expiration of a certain time. A lien is sometimes allowed 
on real estate for services performed under certain conditions. 

A lien is a legal claim or hold on property as security for a debt. The 
most common forms of liens are mechanics lien, common law lien, general 
lien, judgment lien, agricultural lien and particular lien. 

QUESTIONS 

1. Define agency. 

2. Who are principals? 

3. Who are agents? 

4. Does agency constitute a form of employment? 

5. What is the distinction between an agent and a servant? 

6. Who may be a principal? 

7. Has an infant the power to appoint an agent? 

8. May an infant act as an agent? 

9. Who may be an agent? 

10. On what does a contract of agency rest? 

11. How may a person constitute another his agent in a transaction 
after the transaction is performed? 

12. What is the liability of an agent for violating his instructions? 

13. When should the authority given an agent be under seal? 
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14. What is a "power of attorney?" 

15. To what is a servant entitled, where he leaves his employment 
before the end of his term of service? 

16. What remedy has a servant where he is rightfully discharged but 
some part of his wages are still due? 

17. What remedy has a servant who has been wrongfully discharged 
before his term of service has expired? 

18. What is the liability of a third person who interferes with fulfill- 
ment of a contract for personal services? 

19. When is it necessary to give notice of an intention to terminate a 
contract for personal services? 

20. What is the law in regard to allowing a workman a lien on the prop- 
erty on which he works to secure the payment of his wages? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. B, a boy fourteen years of age, who was employed in A's office, was 
instructed to negotiate for the purchase of 500 bales of cotton at a certain 
price. Th© boy made the purchase, but A sought to avoid the contract 
because of a decline in the price of cotton. When A was sued he set up 
as a defense that the boy, being a minor, had no capacity to contract. Is 
his defense good? 

2. A of Washington wrote to a real estate agent of Chicago to sell the 
house and lot No. 260 Rush Street. The only authority possessed by the 
real estate agent to negotiate the sale was the letter thus written. The 
property was sold and a deed executed by the agent in the name of his 
principal. Is the sale valid? 

3. C was employed by the S Company to sell sewing machines on com- 
mission, and agreed to "give his exclusive time and best energies to said 
business. " He also agreed to "employ himself under the direction of the 
said S Company, and under such rules and instructions as it or its man- 
ager at M shall prescribe." Was C a servant or an agent? 

4. W was an infant and owner of a piece of land. The father of W exe- 
cuted a title bond for the sale of the land and signed W's name to it. After 
W became of age he ratified the conveyance of the land. The bond was 
in the name of the father. After ratifying the bond W sold the land to 
another person. Can an infant appoint an agent to sell land, and was 
the first conveyance good? 

5. A sold B a piece of land. The deed was signed by A's daughter in 
A's presence and by his direction. The conveyance was objected to on 
the ground that the daughter's authority to sign the deed was not under 
seal. Was this a valid objection? 
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6. Plaintiff contracted to work for the defendant for seven months. 
He quit at the end of three months without cause. He then sued the 
defendant for three months' wages. Is he entitled to recover? 

7. C was under contract to work for G for one year. He was discharged 
without cause at the end of six months. He made no effort to secure work 
elsewhere. He waited until the end of the year and sued G for his wages 
for the entire year. Is he entitled to wages for the full time? 



CHAPTER XXVII 

DUTIES AND LIABILITIES ARISING OUT OF THE 

RELATION 

300. Authority of agents. The authority of agents embraces 
che whole subject of (a) the rights of principals against their 
agents, (b) the rights of agents against their principals, (c) the 
rights of third persons against principals, (d) the rights of 
principals against third persons, (e) the rights of third persons 
against agents, and (f) the rights of agents against third persons. 
The extent of an agent's authority and power depends upon the 
nature and character of the appointment, and whether he is a 
general or special agent. Hence, agents are thus divided into 
two classes, viz., (1) General; (2) Special. 

301. Authority of general agents. A general agent has not 
only the authority conferred upon him by his principal, but all 
the powers that are usually exercised by agents in that par- 
ticular line of business or employment. This class includes the 
great mass of commercial agents. 

302. Authority of special agents. A special agent is one who 
has only the authority committed to him by his principal. Per- 
sons dealing with this class of agents are put upon inquiry to 
know what their powers are. They are not clothed with any 
implied authority. 

The distinction between a general and special agent is that 
the former, having a wider scope, both of duty and authority, 
represents his principal in all matters of a particular kind, or 
growing out of a particular employment, and this may be in 
one or more places; while the latter is one whose authority is 
definitely limited, and whose duty is specified. A person who 
is authorized to execute all deeds, sign all contracts or purchase 
all goods required in a particular trade, business or employment 
is a general agent. But a person authorized to execute a par- 
ticular contract, or to purchase a particular parcel of goods is 
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a special agent. But it is not, however, the doing of a particular 
thing that is the test whether or not a person be a special agent. 
A lawyer, employed to try a case, is a general agent, although 
employed for a particular purpose. 

PRINCIPAL'S LIABILITY TO THIRD PERSON 

303. On contracts made by general agents. Rule: The pre- 
vailing principle is that an agent, known to be such, and acting 
within the scope of his authority, but through a known prin- 
cipal, binds that principal and not himself. 

The a,cts of an agent, done within the scope of his employ- 
ment, and within the limits of the authority which he pos- 
sesses, are regarded as the acts of the principal, and not the acts 
of the agent. The agent, in this case, incurs no personal respon- 
sibility whatever. 

In case of a general agent, the principal will be bound, although 
the agent exceeds the authority given, so long as he does not 
go beyond the powers which are usual and customary in his 
business such as are exercised by other agents of his vocation. 

A, the manager of a branch of B & Co.'s shoe stores, is instructed not to 
warrant a certain case of shoes which the firm ships him. It has been the 
practice and custom to give a warranty with all shoes sold. A, contrary 
to the express instructions, warrants them. The firm is liable for the 
warranty so given. 

A general agent's authority cannot be limited by secret instruc- 
tions. A third person is not bound to assume that there are 
secret instructions. It is immaterial to him what secret arrange- 
ments have been made between the agent and his principal, and 
he need not concern himself with the written authority so long 
as the act done is within the apparent scope of the agent's 
authority. A dry goods firm instructed its general manager to 
purchase a certain lot of dry goods. The manager, instead, 
bought a stock of groceries. The firm would not be liable, 
because the agent did not keep within the scope of the business 
for which he was appointed. But had be bought dry goods, 
even a much larger amount than he was instructed to buy, the 
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firm would be liable, because that would have been within the 
general scope of his employment. 

304. On contracts made by special agents. Rule: The prin- 
cipal is not liable on contracts made by a special agent if he 
in any way exceed the express authority given him. 

A special agent has no implied power like a general agent. 
Everyone dealing with such an agent is* bound at his peril to 
ascertain the scope of his authority. He who deals with a 
special agent does so at his own risk. 

A employed B to sell his farm for $10,000.00 cash. B exchanged A's 
farm for another and a money payment of $5,000.00. A is not bound by 
the bargain as B's instructions were to sell for cash only. 

305. Liability of undisclosed principal. Rule: An undisclosed 
principal is bound by the acts of his agent when he is discovered, 
and so he may at any time make himself kr*own and obtain the 
fruits of his agent's work. 

If a third party has dealt with an agent, supposing him to 
be principal then such third party is entitled to his §et-off and 
other equities as against the principal, for the principal rnust 
run thes§ risks, since it is he who puts the agent forward to 
be trusted. 

WRONGFUL ACTS OF AGENTS 

306. General liability. Hitherto we have only considered the 
responsibility of the principal to third parties on contracts made 
by their agents. But he is also liable, and that to a consider- 
able extent, for wrongs committed by his agents while engaged 
in his services. He will be so in every instance in which he has 
expressly commanded the wrong to be done, or gives orders 
which can be executed only by its commission. 

307. Negligence of agent. Rule: The principal is liable to 
third persons for negligence and omission of duty of the agent, 
if the same be committed in the regular course of his employ- 
ment and within the scope of his authority, although he did 
not authorize or know of jsucb misconduct, or even though be 
forbade it. 
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A, the proprietor of a blacksmith shop, instructed B, one of his servants, 
to shoe a customer's horse. The servant by his carelessness and neglect 
in properly shoeing the horse, made him lame. The customer sues A to 
recover damages. He can succeed, for A is liable. Again, suppose a 
coachman drives his employer's carriage so unskillfully that he runs into 
C's carriage and injures the occupant and also demolishes the carriage. 
The principal or employer will be liable to C for damages. 

308. Willful acts of agents. Rule: Though the employer is 
answerable for the negligence of his agent while engaged in his 
services, he is not liable for his willful and malicious acts, unless 
done in the course of his employment. 

Thus, "if a servant driving a carriage, in order to effect some 
purpose of his own, wantonly strike the horses of another person 
and produces an accident, the master is not liable, though if 
intending to execute his master's orders, he strike, but injudi- 
ciously and to extricate himself from a difficulty, that will be 
negligent and careless conduct, for which the master will be 
liable.'' Suppose a conductor of a street car, in ejecting a pas- 
senger because he would not pay his fare, strikes the passenger 
a blow which was wholly unnecessary, and through the force 
of the blow the passenger was severely injured, the company 
would be liable in such a case for the injury sustained, because 
the act was done in the course of the conductor's employment. 

309. Fraud of agents. Rule: A principal is usually held to 
be liable to third persons for the deliberate fraud of his agent, 
committed in the execution of his employment. 

A clerk in a jewelry store represents an imitation of a diamond to be 
genuine. The customer, relying upon the representation, buys the jewel. 
Upon discovering the fraud practiced on him, the customer returns the 
false jewel and demands a return of the money. B, the proprietor, claims 
he knew nothing about the fraud, was innocent of any knowledge that it 
had been practiced, and, therefore, was not liable. But the proprietor is 
liable, and can be made to return the money. The reason for this given 
by Lord Chief Justice Holt appears to be a sensible one. "Seeing/' says 
he, "that one of two innocent persons must be the loser by the deceit, it 
is more reasonable that he who employs and confides in the deceiver should 
be the loser than a stranger." This maxim applies to cases of fraud only. 

310. Criminal acts of agents. Rule: The principal is not 
generally criminally liable for acts of his agent unless he com- 
manded them. 
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This means that he cannot be arrested, fined, imprisoned or 
prosecuted for the criminal acts of his agent. 

A sends B, his agent, to collect a bill of C. Payment being refused, 
B and C, get into an altercation. In a fit of anger, B, the agent, kills 
C. A is in no way liable to be prosecuted for his agent's act. 

However, in case of an indictment for a libel published in a 
newspaper, it was held that the person who furnished the means 
of carrying on and derived the profits from such newspaper was 
criminally answerable for what appeared therein, though it 
could not be shown that he was concerned in the individual 
publication. 

PRINCIPAL'S LIABILITY TO AGENT 

311. Compensation. The chief right of the agent is to receive 
his remuneration or commission, the amount of which is fixed 
by contract between him and his employer, or by usage of trade 
in like cases. But no person can recover compensation if the 
services were rendered without request, expressed or implied. 
He may, however, be deprived of it in several ways, which will 
be noticed when we come to speak of the agent's duties. 

Rule: If an agent does an act which is illegal, although author- 
ized to do so by his principal, he cannot recover any compen- 
sation. 

A certain gambling-house employed B to sell policy slips, which is for- 
bidden by statute. At the end of six months B is discharged, the firm 
owing him at that time $300.00 as salary due and unpaid B sues to recover. 
He cannot succeed, for he was doing that which the law prohibits. 

312. Advances. Besides commission, he has a right to charge 
his principal with all advances and disbursements made by 
him in the regular course of his employment, when such are 
necessary and proper, i.e., storage, drayage, etc., for there is 
an implied request from the principal to make such disburse- 
ments. 

313. Broker's rights to compensation. If an agent disclose 
that property is for sale, and introduce negotiations between 
the owner and the purchaser which result in a sale, then the 
agent is entitled to compensation. All that the agent need do 
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is to bring the owner and purchaser together. If the sale can 
be referred to the instrumentality of the broker, as through 
advertisement, the broker can recover his commission. But the 
mere production of a party who enters into a contract to buy 
is not sufficient to entitle the agent to compensation, as that 
party may break his contract. The sale must be actually con- 
summated, but if, by the fault of the owner, it be not consum- 
mated, then the broker is entitled to his commission. 

It is the business of a broker to negotiate sales or contracts as an agent, 
or to make sales and purchases for a commission. The nature of the 
brokerage business is often indicated by a prefixed word such as stock- 
broker, cotton-broker, note-broker. 

314. Agent's contract wrongfully revoked. If an agent is 
wrongfully discharged he may have an action for damages 
although his compensation is not yet earned. He is entitled 
to whatever damages he is able to establish. If an agent is 
employed for a year, and is discharged on the first day of the 
year before he has earned any salary, he is entitled. to damage 
according to the circumstances of the case. 

Where an agent is wrongfully discharged he has three remedies: 

1. He may sue for the reasonable value of the services already 
rendered. 

2. He may sue at any time after breach and have his damages 
. which he has sustained up to that time. 

3. He may wait until the term has elapsed and sue for all 
the damages actually sustained by him. 

He can choose any one of these remedies, but having once sued 
for his damages he cannot sue again for there is but one breach 
of the contract. It is the agent's duty when he is discharged 
to use reasonable diligence to secure other employment in the 
same line, but he is not obliged to accept employment of a 
different character. If he refuses to accept suitable employ- 
ment which he might have secured his damages will be re- 
duced by what he might have earned during the period. 

315. Rights of principal against agent. The right of the prin- 
cipal against his agent depends largely on the instructions which 
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were given in the appointment. Be those what they may, it 
is his duty to carry them into effect to the very letter. He can 
require the agent to render an account at any time in relation 
to the agency. 

The retetion of the principal and agent is a fiduciary- one, 
i.e., one of trust or confidence. A principal who instructs an 
agent to bind him trusts in that agent's skill, intelligence and 
experience, and, above all, in his honesty. 

An agent must exercise reasonable skill and ordinary diligence 
in the execution of the trust imposed upon him, and he will be 
liable for injuries to his principal, caused by the want of such 
skill and want of ordinary care. 

Thus A, the holder of a note made by B and endorsed by C, leaves it 
at a bank for collection. The bank through its own neglect, failed to 
present the note at maturity, thereby releasing the endorser. The maker, 

B, is insolvent (unable to pay his debts) . The bank will have to make good 
the loss to A, for it was through its own want of reasonable diligence that 

C, from whom it might have been collected, was discharged from liability. 

316. Rights of principal against third persons. The object of 
the contract of agency is to create the relationship of contract 
between the principal and some third party. 

Rule: Whatever an agent does within the scope of his author- 
ity is, in legal effect, the act of the principal, who is entitled to 
all the advantages and benefits arising from the acts and con- 
tracts of such agent. 

He is also entitled to all the remedies (the legal means to 
enforce a right or redress an injury), which he would have were 
the contracts made by him personally. If the principal give the 
notice to third parties not to pay money to an agent unless the 
agent has a lien or some superior right to the money, the amount 
of any payment to the agent after such notice may be recovered 
by the principal from the debtor, thus requiring him to make 
payment the second time. 
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QUESTIONS 

1. What does the subject of the authority of agents embrace? 

2. Upon what does the extent of an agent's authority depend? 

3. What is the difference between a general and special agent? 

4. Is a principal bound by the acts of a general agent when the agent 
exceeds his authority? 

5. Can a general agent's authority be limited by secret instructions? 

6. Is a principal bound if a special agent exceed his authority? 

7. Has a special agent any implied power? 

8. Is it necessary for those who deal with a special agent to ascertain 
the limit of his authority? 

9. What is the liability of an undisclosed principal when discovered? 

10. What is the liability of a principal for the wrongful acts of his 
agent? 

11. Is a principal liable for the negligence of his agent? 

12. To what extent is a principal liable for the willful and malicious 
acts of his agent? 

13. What is the liability of a principal for the fraud of his agent? 

14. Is a principal liable for the criminal acts of his agent? 

15. What duties does a principal owe to his agents? 

16. Is an agent entitled to any compensation for the performance of an 
illegal act at the request of his principal? 

17. When is a broker entitled to compensation for introducing an owner 
and purchaser? 

18. What remedies has an agent when he is wrongfully discharged? 

19. What are the rights of a principal against the agent? 

20. What are the rights of a principal against third persons? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A, who represented himself as an agent to secure subscribers for 
a monthly magazine, obtained twenty-five subscribers, also collected the 
subscription price. The subscribers, in answer to a complaint, received 
word from the publishers that A was not authorized to represent them, 
and that they would not ratify his unauthorized acts. The subscribers 
sued the publishers to compel them to send the magazine for one year 
as per agreement made with A. Can they succeed? 

2. It is the custom in New York City and other cities for the theaters 
to make certain reductions in cases of a sale of 70 or 100 seats to one per- 
son, club or organization. Because of the heavy expenses in securing a 
certain opera company, the managers of the Academy of Music instructed 
their ticket agent to allow no rebate. Contrary to their instructions, the 
agent sold to B, the secretary of a choral society. 150 SI .50 seats at $1.00. 
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Are the managers bound by the sale thus made contrary to their instruc- 
tions? 

3. In a dispute over property H tried to show that he had purchased 
it from W the agent of the owner. The only proof of W's right to act as 
the owner's agent was the assertion of W that he was such agent. Was 
that a sufficient proof of W's authority? 

4. A gave B a blank note with A's signature at the bottom and told 
B to fill it out for $100.00. B filled it out for $200.00 and sold it to a bank. 
Can A be held for the $200.00? 

5. A placed in B's hands certain stocks for the purpose of securing a 
loan on them of $500.00, B sold them outright for $1,000.00. Can A recover 
the stock on the ground that B disobeyed his instructions? 

6. A firm shipped a lot of rain coats to the manager of a branch house 
and instructed him not to guarantee that they would turn water. The 
branch manager warranted the coats to be water-proof. Is the firm liable 
on the warranty? 

7. S was authorized by B & Co. to buy cotton for them. The 
agreement was in writing and authorized S to buy cotton at a price not 
exceeding 30 cents per pound and not to pay anything on a purchase until 
it was loaded on a boat or was within the protection of a gun boat. S 
bought cotton of the plaintiffs for 40 cents per pound and when it was 
not loaded on a boat. Part of it was burned by the rebel army before 
it could be loaded. Can B & Co. be held on the contract? 

8. An action was brought by B against A & Co. in a sale by them to B 
of a large quantity of cheese which was represented to be of good quality. 
The facts were that A & Co. employed C to manufacture cheese for them 
at a specified sum per hundred pounds. The cheese was made from milk 
furnished by A & Co. and their associates. C in order that he might 
increase the output, thereby increasing his income, obtained daily a large 
quantity of sour curd, which would not make good cheese, and worked it 
up by placing it in the center of the cheese made from sweet curd. This 
greatly impaired its value. A & Co. were innocent of the acts of their 
agent. On these facts, should B recover? 

9. A, the proprietor of a tobacco store, employs B to sell cigars) etc., 
on Sunday, which the law prohibits. After working four Sundays, B 
demands payment for his services, which is refused. Can B recover? 

10. A notified B not to pay the money to his agent for the corn which 
A's agent had sold to B. Heedless of the notice, B paid the agent, because 
he had previously transacted his business with him. The agent absconds 
with the money, and A sues B to recover. Should he succeed? 

11. A sent to B his broker an order to buy him some wheat, sending 
enough money for a partial payment. B thought more money could be 
made in oats and invested the money in that commodity. The invest- 
ment proved to be unprofitable. A was sued for the balance due on the 
oats. Can he avoid the payment? Is B liable to A for such a loss? 



CHAPTER XXVIII 

DUTIES AND LIABILITIES OF AGENTS 

317. General liability. Rule: Whenever an agent violates his 
duties or obligations to his principal, whether it be by exceeding 
his authority or by positive misconduct, or by mere negligence 
or omission in the proper functions of his agency, or in any 
other manner, and any loss or damage thereby falls on his 
principal, he is responsible therefor, and bound to make a full 
indemnity. 

The loss or damage need not be directly or immediately caused 
by the act which is done. Thus, if an agent should knowingly 
deposit goods in an improper place, by which they are destroyed 
by fire, he will be responsible for the loss, although the loss is 
not the direct consequence of his negligence, but of the fire; 
yet the loss would not have occurred except from such negligence. 
So, if an agent, who is bound to procure insurance for his prin- 
cipal, neglect to do so, and a loss occurs to his principal from a 
peril ordinarily insured against, the agent will be bound to pay 
the principal the full amount of the loss occasioned by his 
negligence. 

318. Specific duties. The law makes no distinction between 
the duties and liabilities of general and special agents. For a 
violation of the trust conferred upon them they are alike liable 
to their principals. We shall consider the following specifically- 
named duties: 

1. Good faith. 

2. Follow instructions. 

3. Skill and diligence. 

4. Depositing money in principal's name. 

5. Mixing property. 

319. Good faith. Because of the confidence which has been 
reposed in the agent, he is required to exercise the utmost good 

180 
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faith. The law will not even allow an agent to put himself in 
a place of temptation. Thus, an agent, employed to sell, is 
not allowed to be the purchaser, unless he make known to his 
principal that he intends to become such. Even then the prin- 
cipal can refuse to ratify it. Neither can an agent, employed 
to purchase, be the seller, unless there was an understanding 
to that effect. 

A authorized B, his broker, to buy 1,000 shares of B. & O.K. R. stocks, 
B sold his own stocks to A. The sale was not binding on A, although there 
was* no fraud, and even though the price was below the market quotations. 

A person cannot act as agent for two principals in the same 
transaction; An agent cannot serve two masters. 

For example, A authorized B to purchase 500 shares of Chicago gas 
stock. C appointed B as his agent to sell a like number of shares of the 
same stock. B's duty to A is to buy the stocks for the lowest price possi- 
ble, and his duty to C is to sell the stocks for the highest price possible. 
It is evident that he cannot act for the best interests of both A and C. 
T f he favors one it is at the loss and expense of the other. Therefore, if 
B sold C's Stock to A, neither A nor C would be bound by the contract. 
B, the agent, would also forfeit his commission. A contract thus made 
is not void, but voidable by either party. 

An agent may, however, represent both buyer and seller in 
the same transaction when he acts with full information and 
knowledge of both principals and with their consent. 

320. Follow instructions. When an agent has received instruc- 
tions it is his duty to adhere faithfully to those instructions. 
If he does not, and a loss occurs, he will be personally liable to 
his principal as well as forfeit his compensation. 

A shipped B 5,000 head of cattle, to be sold, and instructed B not to 
hold the cattle longer than November 1. At that time, the market being 
full, B did not sell, but held the cattle a few days longer, during which 
time there was still a further decline in prices. B will be personally liable 
for the loss A sustained which would be the difference in the price of cattle 
on November 1 and the day on which they were sold, as well as losing his 
commission for disobeying instructions. If the agent have no specific 
instructions, he must follow the customary course of business. 



182 DUTIES AND LIABILITIES OF AGENTS 

321. Skill and diligence. As previously stated, an agent is 
bound to exercise ordinary skill and diligence. If he does not, 
and a damage is sustained thereby, the principal need not pay 
him for his services. 

322« Depositing money in principal's name. It is the duty 
of the agent to deposit money belonging to his principal in his 
principaPs name. If he does not do so he will be personally 
liable for any loss, i.e., insolvency of the bank. 

A, having money belonging to his principal, deposited the money in his 
own name in the First National Bank, which was reputed to be the best 
in the city. The bank failed. The agent must make good the loss to his 
principal. 

So, also if an agent mix the money of his principal with his 
own, and the same is lost by embezzlement, the agent is liable 
to his principal. 

323. Mixing property. It is also the duty of the agent to 
keep his principaPs property separate from all others, so that 
it may be identified or distinguished at any time. Should he 
disregard this rule the property so mixed shall become the 
principal's. 

B shipped to a commission merchant to be sold on his own account 
100 bushels of potatoes, which were of an extra fine quality. The com- 
mission merchant mixed about 75 bushels of his own, which were small 
and inferior, with B's, in order that he might sell his to a better 
advantage. The potatoes, 175 bushels, belong to B, and he can claim the 
proceeds when they are sold or bring an action of replevin to recover the 
goods if not sold. The reason for this is that it acts as a punishment for 
his dishonesty. This practice of mixing property prevails quite exten- 
sively among commission merchants. But it is difficult to prove such 
charges against them unless a detective has been following the goods. 
Replevin is a common law action or writ devised to obtain the specific 
chattel or thing which the plaintiff claims as his property. 

324. Keeping accounts. It is a very essential part of an 
agent's duties that he should keep a clear and accurate account 
of his principaPs business and communicate the result from time 
to time to his employer. In stating this account the principal 
should be given credit for every increase made from his own 
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property. Thus, an agent who has made interest upon his 
principaPs money will be obliged to account for it. The agent 
must credit his principal with all money actually paid him, 
and with all the losses incurred by his own negligence, or even 
through the imposition of a forger. 

If the agent clandestinely speculate with his principaPs money 
or other property, whatever is gained thereby belongs to the 
principal. But if the agent lose in such a speculation the loss 
falls upon the agent. 

A, who was buying corn for B for speculation, bought a large quantity 
for himself at a very low price, and sold it at a profit without B's knowl- 
edge. A must account to B for all the profit. 

325. Defenses of agent against principal. Rule: The princi- 
pal will not be allowed to maintain any suit for redress against 
his agent if the subject matter of the agency is an illegal or 
immoral transaction, or is founded in fraud or against public 
policy. 

Thus, if goods are intrusted to an agent to be smuggled into 
a country, and sold there against its laws, the principal can 
neither recover the goods nor maintain a suit for the proceeds 
of the goods if sold. In such cases the right to recover is neces- 
sarily founded upon a contract for illegal purposes. But where 
the recovery from an agent is not based upon an illegal contract, 
but upon a new collateral undertaking not illegal, although 
resulting from an illegal contract, it may be recovered. Thus, 
if an agent has received money from a third person for his 
principal, which money accrued from an illegal transaction 
between the principal and such third person, who had no con- 
nection with the agent, the principal may recover it from his 
agent, for as between them the receipt of the money for the 
principal is upon a legal contract, although the money itself 
accrued under a former illegal transaction. 

326. Liability of agents to third persons. General statement. 
An agent is a mere representative, whose business is to effect 

contractual relations between his principal and third persons. 
When this is accomplished he disappears from the transaction, 
and under ordinary circumstances no liability attaches to hin^, 
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327. On contracts. As previously stated, whatever an agent 
does within the scope of his employment binds his principal, 
and not himself, but an agent may make himself liable on 
contracts that he makes for another in any of the following 
ways: 

1. When an agent is not known to be such. 

2. When an agent is known to be such, but not known for 
whom he acts. 

3. When an agent exceeds his authority. 

4. By the form of contract. 

5. Expressly agrees to become liable. 

328. When an agent is not known to be such. A person may 
be acting entirely under the instructions and for the benefit of 
another party, and yet he may not be known to be acting for 
another. In such a case the agent incurs the responsibility of 
a principal. He subjects himself to personal liability, and this 
is true even after the principal has been disclosed at any subse- 
quent stage of the transaction, unless the third party has lost 
his right to hold the agent by electing to hold the principal. 

A acting as agent for B in buying grain, purchased a large quantity in 
bis own name. B furnished A money with which to make a part payment. 
Subsequently B failed in business, and A was sued for the balance of the 
purchase money. A is personally liable and must settle the account, 
although he has no interest in the grain and no benefit from the transaction 
except to receive his commission. 

329. When an agent is known to be such but it is not known 
for whom he acts. One may constitute another his agent with- 
out disclosing himself in the transaction. He may use the 
agent as a cloak or mask to conceal his actions. A third person 
dealing with such an agent, and suffering an injury, from the 
acts of the agent, clearly has a right to look to some one, for 
satisfaction, and in this case the agent is personally liable, sub- 
ject, however, to the right of a third party to hold tbe prin- 
cipal; should be afterwards be disclosed. 
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330. When an agent exceeds his authority. Rule: If an agent 
makes contracts which are not within the scope of his employ- 
ment he is personally liable for such contracts. 

A authorized B to purchase 1,000 bushels of peaches on thirty days' 
credit. B purchased 1,000 bushels of apples instead; or suppose he pur- 
chased 1,500 bushels of peaches. A can repudiate the contract of pur- 
chase, and thereby make B personally liable to the third person for the 
purchase money. 

. 331. By the form of contract. An agent may make himself 
responsible by the form of the contract. If an agent sign a 
contract in his own name, as for example, he gives a promis- 
sory note with his own name signed thus, "B, agent," he tech- 
nically binds himself. 

Rule: It is a general rule that a written instrument must 
purport on its face to be the act of the principal. The usual 
and most reliable forms are, "A (principal) by B (agent)/' or 
"A, by his attorney, B." 

It is of the utmost importance for agents to take care that 
they do not bind themselves, and this can be avoided by doing 
that which every agent should do, i.e., transacting the business 
of the agency in the name of the principal. 

332. Expressly agrees to become liable. The agent will be 
personally liable whenever he expressly or impliedly undertakes 
to become so. 

Thus, if an agent should buy goods for his principal, and by a 
written memorandum should acknowledge the purchase was for 
his principal, and should promise to pay for them, he would be 
personally liable. So, if an agent selling goods should make 
out the bill for the goods as bought of him, he would be per- 
sonally liable for the failure to deliver the goods. And so if 
an agent should retain an attorney for his principal, and should 
promise to pay him his fee, he would be personally liable. 

333. Agent's liability for torts. As we have previously stated, 
the principal is liable to third persons for negligence and omis- 
sions of duty of his agent, leaving to him his remedy against 
his agent in all cases where the tort is of such a nature as to 
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entitle him to compensation. The agent is also personally liable 
to third persons for his own positive wrongs, but he is not, in 
general, liable to third persons for his own omissions of duty 
in course of his employment. His liability in these latter cases 
is solely to his principal. 

Rule: In all cases agents are liable to third persons for their 
own positive wrongs. 

And it makes no difference whether he did the wrong inten- 
tionally, ignorantly or by authority of his principal. The prin- 
cipal could not confer on him any authority to commit a wrong 
upon the rights or property of another. In such cases the agent 
is not liable because he is an agent, but because he is a wrongdoer. 

QUESTIONS 

1. What is the general liability of an agent to his principal? Illustrate. 

2. Name the five specific duties of an agent. 

3. Does the law make any distinction between the duties of a general 
and special agent? 

4. What is involved in the statement that an agent must exercise good 
faith? 

5. Where an agent exercises bad faith what is the effect on the contract? 

6. Can an agent represent both the buyer and seller in the same trans- 
action? 

7. What is the duty of an agent as to depositing money? 

8. What is the practice among commission merchants of mixing prop- 
erty? 

9. Is it necessary for an agent to keep an account of his principal's 
business? 

10. If an agent should speculate with his principal's money and lose, 
must he bear the loss? 

11. What redress has a principal against his agent where the subject- 
matter of the agency is illegal? 

12. What is the liability of agents to third persons? 

13. How may an agent make himself liable on a contract which he made 
for his principal? 

14. Is an agent personally liable when it is not known that he is acting 
as an agent? Illustrate. 

15. Is an agent personally liable where he exceeds his authority? 

16. How may an agent make himself personally liable by the form 
of the contract? 

17. Is an agent liable to third persons for his torts? 
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CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A appointed B his agent to purchase 500 tons of hay. C put his 
hay on the market in charge of B, who sold it to A. C sued A for damages, 
because the latter refused to perform his part of the contract made by 
his agent and within the scope of his employment. Can C, who proved 
that no fraud was practiced, succeed? 

2. A instructed B to sell his goods for cash only. It was customary, 
however, to sell that particular kind of goods on sixty days' time. B sold 
the goods to D on credit. D becomes insolvent, and A sued B to compel 
him to make good the loss. Should he succeed? 

3. A shipped B a carload of apples to be sold on his own account and 
risk. B mixed a carload of his with them in order that he might sell his 
own to a better advantage. A brought an action of replevin to recover 
both carloads. Can he succeed? 

4. W sold a farm for O. He received a commission from the buyer which 
was unknown to O. W then sued O for his commission for selling the 
land. Can W collect a commission from both the buyer and the seller? 

5. A employed B to buy a horse for him for $100.00 and agreed to pay 
B $5.00 if he obtained the horse for $100.00. B bought the horse for $90.00 
and unknown to A, B put the extra $10.00 in his own pocket. Who is 
entitled to the $10.00? 

6. A instructed B his agent to sell certain bonds for him not later than 
September 15th. B thought the bonds would be higher so he held them 
until October 1st, when he sold them at a much lower figure than he could 
have received on September 15th. Is B liable for the loss A sustained by 
reason of B's failure to sell as directed? 

7. A, who represented himself as a skillful and experienced gardener, 
was employed by B to work in his garden cultivating some small plants. 
The plants died. On an examination as to the cause it was found that A 
had cultivated the soil too closely to the roots, and in many cases had 
even cut them off. B sued A to recover damages. Can he succeed? 

8. B deposited in his own name money belonging to a secret society, 
of which he was treasurer The bank failed. The society sued B to 
require him to make good the loss. B's defense is that the society con- 
trary to his wish, required him to make the deposit in that particular 
bank. Should the society succeed? 

9. A engaged B to sell lottery tickets for him. The sale of the tickets 
was forbidden by law. B sold the tickets and failed to turn over the 
money. Can A force B to pay over the money he received for the tickets? 

10. B sued on a contract made for the purchase of 1,000 boxes of oranges. 
B represented himself to be only an agent, acting for a fruit firm of 
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Baltimore. The name of the firm was not disclosed. The orange-grower 
sold the fruit on the credit of the agent. Is B liable? 

11. B, who was representing A, issued a note and signed it thus: "B, 
agent." B instead of A was sued as maker of the note. Is he liable? 

12. A clerk of a dry goods store assaulted and beat a customer. Against 
whom can the customer bring an action for redress? 



CHAPTER XXIX, 

TERMINATION OF AGENCY 

334. Introduction. The contract between an agent and his 
principal is formed as a result of an offer and an acceptance and 
it may be terminated by a like process. If the agency is for a 
certain time, the expiration of the time will terminate the agency 
so far as the immediate parties are concerned. 

335. How terminated. An agent's power to bind his prin- 
cipal may be terminated or brought to an end in any one of the 
following ways: 

1. Revocation by the principal. 

2. Renunciation by the agent. 

3. By lapse of time. 

4. Completion or destruction of the subject-matter. 

5. Insanity of principal or agent. 

6. Death of principal or agent. 

7. Power coupled with an interest. 

8. Bankruptcy of principal. 

9. War. 

336. Revocation. The time when and manner in which an 
agency may be terminated depends upon the nature of the 
agency itself. 

Rule: As the authority is conferred on the agent by the prin- 
cipal, and is to be executed for his own purpose and benefits, 
he has a right to determine or revoke the authority thus given 
to his agent at his own pleasure. ' 

The agent cannot, therefore, insist upon acting when the 
principal has withdrawn his confidence and no longer desires 
his aid. 

Rule: If the agent have an interest in the subject-matter, 
or has given a valuable consideration for the appointment, the 
principal cannot revoke. 
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Suppose A authorized B to collect certain debts, and to reimburse 
himself out of the collection for money which B had paid for A. A can- 
not revoke the agency until B has collected a sufficient amount to sat- 
isfy his claim. 

337. Renunciation. Rule: The agent may terminate the rela- 
tion by renunciation. But if the agency were founded on a 
valuable consideration, or has been partially executed, the agent, 
by renunciation, will be liable for damages. 

A corporation employed A & Co., for a consideration of $1,000.00 to place 
their bonds upon the market. A & Co., finding the task more difficult 
than they expected, notified the corporation that they would no longer 
endeavor to carry out their contract. A & Co., are liable to the corpora- 
tion for damages for their renunciation. 

By renunciation in law is meant an explicit disclaimer of a 
right or privilege. 

338. By lapse of time. Rule: If an agent be appointed to 
do a particular act, or for a definite period of time, the relation 
of principal and agent terminates on the completion of the act 
or expiration of the time. 

A, who was about to depart on a voyage, appointed B to 
manage his affairs until he returned home. On the return of 
A the agency terminates by its own limitation. 

339. Completion or destruction of subject-matter. Rule: 
When the sale is completed the agency has its natural termina- 
tion. 

A & Co. appoint B to sell a cargo of bananas of a certain steamer which 
is expected to arrive in a few days. B cannot bind A & Co. in any other 
contracts. So, also, if the steamer were shipwrecked, and the cargo lost, 
the agency would be at an end, because of the destruction of the subject- 
matter — the bananas. 

340. Insanity. Rule: Insanity of the principal or agent will 
terminate the agency. In general, anything which incapaci- 
tates either of the parties from performing the duties incident 
to the agency will terminate it. 

341. Death. As the agent receives his authority to act from 
his principal, the authority must necessarily cease at his 
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(principal's) death, for "as a dead man can do nothing, so he 
can. authorize nothing." 

342. Power coupled with an interest. Rule: If the agent have 
an interest in the subject-matter of the agency, the death of the 
principal will not terminate the agency. 

For example, A lends money to B in consideration for which loan B 
gives A power of attorney to collect some debts due B in settlement for the 
loan. A's agency would then be coupled with such an interest as would 
continue it until completed, even though it be after B's death. When an 
agent has only an interest in the execution of the power, the agency will 
be revoked by the death of the principal. Thus, A gave a bond to B to 
be delivered to C after A's death. Held, that B could not deliver the bond 
to C, since the death of A revoked the agency. The death of an agent 
necessarily terminates the agency. 

343. Bankruptcy of principal. Rule: When a principal be- 
comes bankrupt he loses control of his property, and as he can 
no longer manage and control it, neither can one whom he has 
appointed to represent him. 

Bankruptcy is the state of a man whose business is stopped 
and broken up because he is insolvent and utterly incapable of 
carrying it on; therefore, bankruptcy terminates the agency. 

344. War. It is the general law in the different states in this 
country that the existence of a state of war between the country 
of the principal and that of the agent terminates the agency. 
This is because trading is prohibited between two countries 
at war. 

345. When revocation takes effect. Rule: A revocation (can- 
cellation) becomes operative as to the agent from the time it is 
actually made known to him. But as to third persons dealing 
in good faith with one who was duly authorized to act as agent, 
the revocation will not affect the dealings of such persons until 
notice is given them. 

An action was brought by A against a wholesale house on a contract 
made by a drummer representing such house. The company claimed they 
were not responsible, because the contract was made subsequent to the 
discharge of the drummer. A claimed that he had received no notice what- 
ever of the said discharge. The company must fulfill the contract, because 
a revocation becomes operative as to the agent from the time it is actually 
made known to him. 
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QUESTIONS 

1. In how many different ways may an agent's power to bind his prin- 
cipal be terminated? 

2. Under what circumstances is it beyond the power of the principal 
to revoke the agent's authority? 

3. What is meant by renunciation? 

4. When will an agency terminate by a lapse of time? 

5. What is a power coupled with an interest? 

6. Why does bankruptcy terminate an agency? 

7. What effect has war on an agency? 

8. When does revocation of an agency take effect? 

CASFS 

(GIVE REASONS FOR YOUR ANSWERS) 

1. B had a piece of land to sell. He put the land in the hands of W 
to sell. He also gave F the agency to sell the land. W sold the land the 
next day. A few days later F found a purchaser for the land but B had 
already conveyed the land to the purchaser which W had procured for 
him. B gave F no notice that the land had been sold. F sued B for his 
commission. Is he entitled to recover? 

2. A real estate broker was authorized to sell certain property for A. 
The broker found a purchaser who was ready to comply with all the terms 
of the sale. A, however, refused to sell . The sale not being consummated, 
is the broker entitled to his commission? 

3. A appointed B as his agent while A was on a trip to Europe. B 
sold some goods for A after A's return to America. A refused to recog- 
nize the sale. Can the buyer force A to deliver the goods? 

4. A engaged B to sell a cargo of hemp, which was on its way from 
Manila to San Francisco. Before B made the sale the cargo was lost at 
sea. Neither A nor B knew of the loss until after B had found a buyer. 
Is B entitled to a commission for making the sale? 

5. B was lying at the point of death and unconscious. Some time pre- 
vious B had given his note to L for $50.00. While B was unconscious L 
came to the house and persuaded B's wife to pay the note. It appeared 
that B's wife had been in the habit of transacting business for her hus- 
band, who had been in poor health for some time. B's administrator 
sued L for the money on the ground that B's wife had no authority to 
pay the note. Is the administrator entitled to recover the money? 

6. A employed B to act as his agent in New York City in selling coal. 
After B had been in A's employ for six months A became insane and incap- 
able of transacting any business. There was no specified term for the 
agency to continue. Were the contracts which B made after A's insanity 
valid? 
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7. A appointed B as his agent to buy wool. A did not have sufficient 
capital to make the business a success. B then invested $500.00 in the 
enterprise. A then discharged B without cause before the deal was com- 
pleted. B went ahead and sold the wool as if he were still A's agent. Is 
the sale good? 

8. K, a Russian, employed J, a Japanese, to buy a cargo of rice for K 
in Japan to be shipped to Russia. J purchased the rice but before he could 
ship it, war broke out between Russia and Japan. K refused to receive 
the rice. Was he justified in doing so? 

9. A was engaged in buying goods for B in Europe. These goods were 
for the Christmas trade. Before A could ship the goods B was forced into 
bankruptcy. Can A sell the goods to another buyer? 
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346. Definition. A partnership may be said to exist when 
two or more persons contribute their money, labor or skill, or 
all of them, to be employed jointly in some lawful commerce 
or business, the profits and losses to be divided in certain pro- 
portions. 

A partnership may exist for a single transaction or enterprise 
as well as for a continuous business, i.e., A and B form a part- 
nership to build a bridge or to engage in the general merchan- 
dise business for an unlimited or unspecified time. 

347. How created. Rule: A partnership can be formed only 
by contract and always results from a contract, but the con- 
tract need not be written. 

Sometimes persons are made liable as partners who had not 
agreed to become such, but because they acted as partners 
toward third persons the law implies a partnership relation. 
When so created it is said to be by implication. From this it 
will be seen that the contract creating the partnership may be: 

1. Written. 

2. Oral. 

3. Implied. 

348. Written. Whether the amount invested be large or 
small, the enterprise be simple or complicated, or the time of 
continuance be long or short it is advisable, and probably most 
advantageous to all concerned, that the agreement be reduced 
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in writing. By so doing there will be less liability of misunder- 
standing and disputes. When the contract is reduced to writing 
great care should be exercised to see that all the terms and con- 
ditions are fully and clearly expressed. The agreement thus 
written is called "articles of co-partnership ." 

As between the parties themselves, a partnership agreement 
to buy and sell land is within the Statute of Frauds, and must 
be in writing. No formal wording is required. In 1f351 we 
show a general form. 

The agreement ought to be witnessed, as shown, though the 
law does not require it. The articles of co-partnership may 
be indefinitely varied by special provisions. Where the docu- 
ment is long, or the terms of the agreement complicated, legal 
assistance should be secured. 

349. Verbal. Rule: A partnership formed by spoken words 
is just as binding as if those words were reduced to writing. 

But the difficulty of proving what the terms of the agreement 
are, in case of a dispute, is an entirely different question, belong- 
ing to the law of evidence, which it is not our purpose to consider. 

350. Implication. Persons often engage in an enterprise with- 
out intending to form a partnership, but, nevertheless, are part- 
ners and liable to third persons as fcuch, because they led third 
persons to believe they are jointly interested in the prosecution 
of the business, and having secured credit in that manner they 
will not be permitted to deny that they were partners. Suppose 
A and B agree to contribute each a sum of money for the 
purchase of a lot of goods, which they intend afterwards to 
divide. After the purchase of the goods, and before the divi- 
sion, they are joint owners thereof and not partners. But if, 
instead of dividing, they sell them and divide the gain or profit, 
they then become partners because of a participation in the 
profits. 

ARTICLES OF CO-PARTNERSHIP 

351. Form. 

This agreement made this first day of March, in the year nineteen 
hundred and fifteen, between H. M. Grayson and Earle Winthrop, both of 
the City of Buffalo and State of New York. 
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Whereas the said H. M. Grayson and Earle Winthrop have agreed to 
become partners in the general merchandise business in the said city for 
the term and under the stipulations hereinafter mentioned : 

1. That they, the said H. M. Grayson and Earle Winthrop, shall be 
partners in the general merchandise business. 

2. That the said partnership shall begin on the tenth day of March, in 
the year nineteen hundred and fifteen, and shall continue for the term of 
five years, thence next ensuing; provided, that if either one of said partners 
shall be desirous to terminate or dissolve said partnership before the 
expiration of said term of five years, and shall give notice in writing of such 
their desire to the other at least ninety days prior to the following first 
day of January or July of either of the five years of said partnership, then 
and in that case the said partnership shall cease and terminate on said first 
day of January or July next after the expiration of said notice, or at such 
future day or time as shall be named therein. 

3. That the firm name and style of said partnership shall be H. M. 
Grayson & Co., and that said trade or business shall be carried on under 
said firm name in such place of business in the City of Buffalo or else- 
where as the said partners shall from time to time mutually agree upon. 

4. That the capital of said partnership shall consist of the sum of sixty- 
three thousand dollars ($63,000) which shall be brought in by the said part- 
ners in the following proportion, namely: the sum of thirty thousand 
dollars ($30,000) by the said H. M. Grayson, and the sum of thirty-three 
thousand dollars ($33,000) by the said Earle Winthrop. 

5. That the said partners shall be entitled to share equally in the profits 
of said business, that is to say: each, the said H. M. Grayson, and Earle 
Winthrop, shall be entitled to a one-half part thereof, and that all losses 
happening in the course of the said business shall be borne by them in the 
same proportion. 

6. That said Grayson and said Winthrop may draw from the business 
for their own use, not to exceed two hundred dollars ($200) in any one 
month. A full inventory and balance sheet shall be made up on the first 
day of March and on the same day of each year thereafter, and a record 
thereof kept. The said Grayson shall have charge of the financial affairs 
of the firm, and the said Winthrop shall have charge of the buying and 
selling. 

7. That proper books of accounts shall be kept, and that trtie, plain, and 
correct entries shall be made by each of them therein of all things relat- 
ing to the business of said partnership as are usually entered in such books 
of account, and that such books of account, together with all bonds, bills, 
specialties, insurance policies, notes, letters and other writings, which 
shall from time to time belong to or concern the said partnership, shall 
be kept in a depository where each of the said partners shall and may 
have free and equal access to the same, without the interruption of the 
other. 
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8. Upon the dissolution of the partnership from any cause except death, 
each partner shall have the privilege of submitting a bid for the entire 
business and good will, and the one making the higher offer shall succeed 
to the said business, and after the debts are paid the partner retiring shall 
receive such part of the balance of the amount bid by the partner succeed- 
ing to the business, 'as his interest in the business bears to the entire 
business. 

In witness whereof, we hereunto subscribe our names and affix our 
seals this first day of March, 1915. 

352. Sharing of profits. Although at common law sharing 
of the profits was the criterion to determine whether or not the 
parties were partners, it is no longer the true test. In 1860 the 
House of Lords of England for the first time decided that a 
participation in the profits of a business by agreement did not 
necessarily create a partnership, even as to third persons, al- 
though it affords a strong presumption thereof. The American 
courts have since followed this ruling. 

Rule: As between the partners themselves and also as to third 
persons a mere sharing of. the profits will not necessarily con- 
stitute a partnership. 

The party sharing the profits must have a right to the profits 
as principal in the joint business, or, as it is sometimes stated, 
"must be interested in the profits as profits, and not as a means 
of compensation for services/' The party should also have a 
voice in management and control of the business. As between 
the partners themselves, their intention, as gathered from the 
entire contract, governs. 

Illustration. A, a publisher, agrees to publish at his own expense a 
book written by B, and to pay B half the net profits. This does not con- 
stitute a partnership. B is not liable to a paper-maker for paper supplied 
to A for the general purpose of A's publishing business and used for pub- 
lishing B's book. 

353. True test. Rule: The true test that must be applied 
in disputed cases is the evident intention of the parties. 

As between partners themselves their actual intention will 
govern. As to third persons, there must be such a state of facts 
that an ordinarily prudent person would be justified in believing 
that a partnership existed, and if the acts of the parties have 
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been such as to justify such an inference the parties will be 
stopped from asserting that they are not partners. Thus if 
A allows his name to be used as a member of the firm and 
publishes to the world that he is a partner, he can not deny 
the existence of the partnership against persons who have acted 
on the impressions given them by A's conduct and dealt with 
the firm as a partnership. 

QUESTIONS 

1. Define partnership. 

2. How may a partnership be created? 

3. When is a partnership created by implication? 

4. Why should the articles of agreement be in writing? 

5. What should the articles of co-partnership contain? 

6. Is the sharing of profits conclusive evidence that a partnership exists? 

7. What is the true test of a partnership? 

8. What may be invested in a partnership? 

CASES . 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A, B, and C entered into articles of agreement in which they agreed 
to become partners in the conduct of a store. By the second article of 
agreement each one was to pay in the amount of money opposite his name. 
C never paid in the amount opposite his name or took any part in the 
conduct of the business. Can C be held as a partner? 

2. A and B started a store. They did not enter into any written agree- 
ment. They had an oral understanding that they would share the profits 
equally. Can they be held as partners? 

3. A received money from a firm in order to enable him to do a com- 
mission business. For this he was to pay interest and divide his commis- 
sions, less his office expenses, with the lenders, who were not to be liable 
for his losses. Is the firm liable to third parties as the partners of A? 

4. A, B and C entered into a venture in Texas, A and B furnishing the 
capital, B and C going to Texas with the goods, C traveling about to sell 
them. B was to receive a monthly salary for his services; C was to have 
for his share one-fifth of the profits. The balance of the profits were to be 
divided among the three. Are the associates partners? 

5. A and B carried on business as harness makers. A bought on the 
credit of the firm a number of bits to be made up into bridles, but instead 
of using the bits for the partnership business he pawned them for his own 
use. Is the seller entitled to recover of the firm? 
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6. X emigrated to America from Scotland and opened a little shop in 
which he mended chairs. When his two sons grew up they helped him 
in the business. The business grew to be a large furniture factory. X 
gave the boys money as they needed it, but they did not receive any stated 
salary, although they were both of age. The business was always con- 
ducted in the name of X, although he had often stated that his sons were 
interested in the business. Was this a partnership? 

7. B rented a hotel to W. B was to receive a sum equal to one-third of 
the daily receipts, and kept a clerk in the hotel to check up the receipts 
of the day. B had no voice in the management or conduct of the hotel - 
Was B a partner in the business? 

8. P and M were doing business under the name of M & Co., P furnished 
the house in which the business was conducted and $200.00. There was 
no set amount to be paid as rent for the building, or as interest on the 
money furnished by P ? although he claimed it was a loan. They shared 
the profits equally. Were they partners? 
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profits. 
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Partners may be: 



354. Ostensible partners. 

1. Ostensible. 

2. Nominal. 

3. Dormant or silent. 

4. Limited. 

Ostensible or real partners are those whose names are made 
known and appear to the world as partners, and who in reality 
are such. Thus, both A and B, who are partners, take an active 
interest in conducting their business, and are known through- 
out the community to buy and sell in the firm name of A & B. 
Both A and B are ostensible partners. 

355. Nominal partners. Nominal partners are those who are 
held out to the world as partners, but who in reality are not 
such. They have no interest whatsoever in the business, but 
they are liable to innocent third parties. Thus, if A told B 
that he was a partner of C, and B informed C of the statement, 
to which C made no reply, C would be liable as partner. 
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D. J. Jerome, a shoe merchant, sold his entire business to J. U. Carver. 
The latter, in order to obtain the credit and standing with business men 
and the community in general which his predecessor had enjoyed, obtained 
permission from D. J. Jerome, to use the firm name of Jerome & Carver. 
D. J. Jerome, however, had nothing to do with the business. J. U. Carver, 
the sole proprietor, bought a larger stock of goods in the firm's name on 
credit. He subsequently failed. D. J. Jerome is liable for the debts thus 
contracted, and can be made to pay for the goods, because he held himself 
out to third persons as a partner, and the merchant who sold the goods 
believed him to be such, and extended the credit because of such belief. 

It would be detrimental to commerce to allow a wealthy man, 
by the loan of his name, to give another a fictitious credit, and 
then refuse to satisfy creditors who had made their contracts 
upon the faith of his apparent responsibility. 

356. Dormant partners. Dormant or silent partners are those 
whose names do not appear in the firm's name, and are not 
known by third parties to be in any way connected with the 
firm. They are, however, real partners, a.nd partake of the 
profits and help to manage the business. But in order to screen 
themselves from liability in case of insolvency of the partner- 
ship their connection with the partnership is concealed. They 
can thus enjoy the fruits of a prosperous and successful busi- 
ness, and should the business prove to be a failure, they can 
avoid liability for the partnership debts. 

A, B, and C are partners. The firm name is A & B. C is not known to 
be a partner, but in fact, is a partner. The firm becomes financially 
embarrassed. C, whose connection with the firm is not known, can escape 
liability. But should C's connection with the firm be discovered he would 
be liable for the debts and contracts, for, by taking a part of the profits, 
he takes from the creditors a part of the fund which is their proper security 
for the payment of their debts. 

357. Limited partners. Because of the common law liability 
of each partner to pay the whole of the partnership debts the 
general partnership is growing less popular, and is being sup- 
planted by what is known as a limited partnership, because in 
such the partners are liable only for a limited amount. Such a 
partnership can be created by statute only, and a very close 
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and strict compliance with the statute is necessary, because the 
limited liability of the partners is in derogation of the commoD 
law liability. 

In some states statutes have been passed providing for the 
creation of limited partnerships. * While the statutes differ some- 
what in detail, the main provisions are the same, which are as 
follows: 

1. There must be one or more general partners, who shall be 
responsible as such, and the number of special partners shall 
not exceed six. 

2. A certificate is to be made and severally signed which shall 
contain names of partners, their places of residence and time 
when it is to commence and terminate. 

3. The certificate must be acknowledged and recorded with 
the clerk of the Circuit or Superior Court. 

4. The terms of the partnership are to be published at least 
six weeks in two newspapers. 

5. Names of special partners are not to appear in the firm's 
name, nor are they permitted to transact any of the business. 
But if the word "limited" be used as a part of the firm's name, 
and if said word "limited," together with name of the special 
partner, and his designation, a "special partner," be placed upon 
all signs and be printed upon all bills, notes, checks, used by the 
partnership, the special partner may take part in transacting 
the business. 

6. The special partner must contribute cash only, which can- 
not be withdrawn, and shall not be liable for the partnership 
debts beyond tbe amount so contributed by him. 

Parties wishing to form a limited partnership should consult 
an attorney, because of the numerous little details provided by 
the statute, which must be followed to the very letter. The 
penalty for not complying strictly with the statutory provisions 
is that all the partners shall be considered general partners, 
and each liable for the full amount of the partnership debts. 

358. Who may be partners. Rule: Anyone who is capable 
of making a valid contract may be a partner. 
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An infant, although he has no contractual capacity, may be 
a partner, for his contracts are not void, but merely voidable; 
that is, he may disaffirm the contracts and liabilities of the 
partnership at any time before he becomes of age or within a 
reasonable time thereafter. If the infant does not disaffirm 
within a reasonable time after he becomes of age the partner- 
ship contracts which he made during his minority, he will be 
personally liable the same as the other partners on all such 
partnership contracts. But if, when he reaches his majority, 
he disaffirm the partnership contracts made during his minority, 
he will not be liable. 

A and B are partners. B is a minor. They become heavily indebted 
to C . Seeing they cannot meet their obligations, B, j ust before his twenty- 
first birthday, withdraws from the firm and repudiates all the partnership 
contracts. C cannot have recourse to B. His remedy is against A only, 
and should he fail to recover from A he will be the loser; although B, upon 
whose credit the goods were sold, may be a multimillionaire, he is in no 
way liable for the partnership debts. 

358a. Duties of partners to each other. Rule: If the part- 
nership sustain any loss or injury through the fraud, gross negli- 
gence or wanton misconduct of one of the partners, he will be 
responsible to his co-partners therefor. In the conduct of part- 
ners to each other the most scrupulous fidelity must be observed. 
The very foundation of a partnership is based upon confidence 
and belief in the entire integrity and honesty of each partner. 

Rule: Every partner must account to the firm for any benefit 
derived by him from a transaction concerning the partnership. 

This is a very important rule, and the following illustration will make 
it clearly understood : A, B, C, and D are partners in the business of sugar 
refiners. C is the managing partner, and also does business separately, 
with the consent of the others, as a sugar dealer. He buys sugar on his 
own account, and sells it to the firm at a profit at the fair market price 
of the day, but without letting the others know that the sugar is his. The 
firm is entitled and can compel C to account to it for the profit made on 
every pound of sugar thus sold . 

Rule: No partner can, without the consent of the rest, be 
a member of another firm carrying on a like business in the 
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same field of competition, and if the consent be given he is 
limited by its terms. 

Suppose A & B are the proprietors of aQ evening paper, for which, by 
agreement, the types and plant of a morning paper owned by A, B & C 
are used. C may prevent or restrain A & B from first publishing in A & B's 
evening paper intelligence obtained by the agency of the morning paper 
and at the expense of A, B & C. 

358b. To manage the business. Rule: If there be no agree- 
ment to the contrary, the powers of each partner to take part 
in the management of the firm's business are equal, although 
their shares may be unequal. 

Nothing is considered as so loudly calling for the interference 
of the court among partners as the improper exclusion of one 
of them by the others from taking part in the management of 
the partnership business. 

358c. Compensation for services. Rule: Unless the partner- 
ship agreement provide for it, partners are not permitted to 
charge the firm for services, no matter how unequal the services 
' rendered or time devoted to the concern by each partner may be. 

Thus, A, B and C are partners. A devotes his entire time and attention 
to the business. B and C devote most of their time to outside personal 
matters which in no way concern the partnership business. A cannot 
charge the firm for extra time devoted to the business unless it was so 
agreed. 

359. Partnership name. The members of the firm may as- 
sume any name they desire for the transactions of their business. 
The names of all the partners need not appear in the firm's 
name; in fact, none of them need appear. Thus, A and B may 
go under the firm name of Z & Co., or A, B and C may form a 
partnership and style themselves A & Co., or A and B may form 
a partnership and use their name A, B & Co., while in fact 
there is no one who represents the "Co." In New York State, 
however, the word company cannot be used unless there is 
some one connected with the firm who is represented by the 
word "company." 
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QUESTIONS 

1. Name the different kinds of partners. 

2. What is an ostensible partner? 

3. Define nominal partners. 

4. What is meant by dormant or silent partners? 

5. What is the liability of a nominal partner? 

6. How are limited partnerships created? 

7. Is a dormant partner liable for the debts of the firm if his member- 
ship in the firm is discovered? 

8. What is meant by special partner? 

9. What is the penalty for not complying with the statute in forming 
a limited partnership? 

10. Who may be partners? 

n. May an infant enter a partnership? 

12. What are the duties of partners to each other? 

13. What authority has a partner to bind his co-partners? 

14. What is the rule as to the right of a partner to be a member of a 
competing firm? 

15. Who has the right to manage the business of a partnership? 

16. Are partners entitled to compensation for their services to the 
firm? 

17. What name can a partnership take? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. B and L entered into a partnership to run a grocery. After the 
business had been conducted for some time, B brought an action to dis- 
solve the partnership. L pleaded that he was an infant and should not 
be held for the debts of the concern. How far is L liable for the firm 
debts? 

2. A and B were partners in the grain business. A bought an interest 
in another grain business in the same town and which was a competitor 
of A and B. What remedy has B? 

3. C and D were partners and both gave their time to the conduct of 
the business. C took sick and was unable to do any work for one year. 
Is D entitled to extra compensation because of C's inability to work? 

4. A and B were partners in shipping livestock. A took a train load of 
stock to Chicago and disposed of the stock through M & Co. M gave A 
$100.00 bonus for selling the stock through his firm. Is A under any 
obligations to share the bonus with B? 

5. A, B, and C entered into a partnership to buy and sell real estate, 
each contributing an equal share to be used as purchase money and each 
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was to receive an equal share of the profits. C advised the other mem- 
bers to buy a certain piece of real estate. The owner then offered to give 
C fifty feet ot* one side of the property if he would sell the balance. The 
balance was then eAd to the firm of A, B, and C, at C's suggestion. C took 
the title to the fiftj feet in the name of another person. Can A and B 
force C to account to them for the value of the fifty feet? 



CHAPTER XXXII 
AUTHORITY OF PARTNERS 



Authority of partners 



1. Authority of each to bind all. 

2. Drafts and notes. 

3. Borrowing money. 

4. Debts. 

5. Declarations or admissions of a partner. 

6. Trading and non-trading partnerships. 

7. Use of seal. 



360. Authority of each to bind all. Rule: The firm is responsi- 
ble for whatever is done by a partner within the scope of the 
partnership business, as a general rule. 

Each partner becomes an agent for the firm, with authority 
to do in the firm's name whatever the firm can do. But this 
authority extends only to what comes fairly within the design 
of the partnership. It follows, therefore, that the acts of a 
partner which are wholly unconnected with the business of the 
partnership, do not bind the firm. 

A, B and C are in the hardware business. B, without the consent or 
knowledge of his partners, makes arrangements to open a bicycle depart- 
ment, which is to be a part of the business. He contracts in the name of 
the firm for the purchase of $6,000.00 worth of wheels. The firm of A, B & C 
are not liable on the contract because such a contract does not relate to 
.matters within the scope of the partnership business. 

"Within the scope of the partnership business" means any acts or con- 
tracts which pertain in any way to carrying on the business for which the 
partnership was created. It makes no difference whether the acts or con- 
tracts are beneficial to the firm or not so long as they relate to the busi- 
ness of the partnership. 

Thus, A, B and C are partners in the dry goods business. A buys, 
without the consent or knowledge of B and C, a large stock of goods which 
are inferior to those handled by the firm, and the purchase results in a 
heavy loss to them. Nevertheless, the firm must pay for the goods, as the 
act of A was within the range of the partnership business. And the fact 
that one partner ordinarily attends to one branch of the business does 
not prevent his binding the firm when acting out of his own department. 
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361. Authority to draw drafts and notes. Rule: A partner 
may draw, accept and endorse drafts and notes in the name of 
the firm so long as the same is done for purposes within the 
scope of the partnership business. But if a partner sign his 
own name to a note, instead of the firm's name, the partner 
thus signing will be alone liable, although the proceeds or benefits 
derived from the note were received and used by the firm. 

Thus, A borrowed for the Use of the firm of A & B $5,000.00 and signed 
the note in his own name. The money was used in the firm's business. 
A alone is liable, and not A & B. 

362. Restrictions on authority. Rule: A restriction or regu- 
lation of the authority of each partner to draw drafts, checks 
or issue notes, etc., by agreement among the partners does not 
in any way affect their liability to third persons, because such 
third persons are not presumed to know of any secret limita- 
tions. If, however, a third person can be charged with actual 
knowledge of such limitation, then the rule ceases, because the 
reason no longer exists. 

If A, B and C, who are partners, should agree that A was to sign all 
the checks issued by the firm, and B was to sign the notes and accept the 
drafts drawn on the firm, and C should, in violation of this agreement, 
issue checks and sign notes and accept drafts, such checks, notes and 
drafts would be valid and binding on the firm, provided third parties had 
no knowledge of the agreement of A, B and C. If they did know of the 
agreement the firm would not be liable. 

363. Endorsements for accommodation. Rule: A partner has 
no implied authority to endorse, in the firm's name, com- 
mercial paper for the accommodation of or as a mere surety 
for another, except by special authority implied from the nature 
of the business or previous course of dealings. 

Such an endorsement, without authority, is invalid. 

364. Borrowing money. Rule: One partner may borrow 
money on the credit of the firm when it is necessary for the 
transaction of the partnership business in the usual way. 

One of the provisions in the articles of co-partnership of A, B and C is 
that no money shall be borrowed on the firm's paper. C, in violation of 
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the agreement, borrowed $10,000.00 to be used in the partnership busi- 
ness. The firm is liable on the note. 

365. Debts. Rule: One partner may receive money or other 
property for debts due the firm, and such payment will extin- 
guish the debt, even though the partner had no right, because 
of an agreement with his co-partners, to receive money and 
other property due the firm. 

A partner may also compromise with the debtors and credi- 
tors of the firm. But a partner cannot use partnership funds 
or property to pay his own personal debts without the consent 
of his co-partners. If property be thus used it may be recovered 
by the firm. 

Thus, A, B and C are partners. B gives to D the firm's note in settle- 
ment of a personal debt. The firm is not liable on the note. D's only 
recourse is to B, and not to A, B and C. 

366. Declaration or admissions of a partner. Rule: In gen- 
eral the declarations or admissions of a partner in regard to 
matter within the scope of the partnership business bind the 
firm. 

For instance, if a debt be barred by statute of limitation, and 
a member of the firm should make a part payment of the debt, 
or promise to pay it, it would renew the debt, and the firm 
would be bound. Notice by one or to one partner is equivalent 
to notice by or to all. 

Thus, the firm of A, B & C endorse a note to D. At maturity D notifies 
C of the dishonor of the note. The notice to C is sufficient to bind the 
firm of A, B & C, because notice to one is deemed notice to all. 

367. Trading and non-trading partnerships. Partnerships 
may be divided into two classes, trading and non-trading. The 
powers of the partners in these two classes of partnerships differ 
very materially, and hence it is important to clearly distinguish 
between them. 

A trading partnership is one in which the main business is 
buying and selling. 
A non-trading partnership is one in which the main business 
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is not buying and selling, yet it must be a combination for 
profit. Examples of non-trading partnerships are: partnerships 
to practice law, to practice medicine, to farm, to conduct a 
laundry, to engage in the practice of dentistry. 

In trading partnerships one partner has the right to borrow 
money on the credit of the firm, to issue negotiable paper in 
the firm name, and pledge the property of the firm for the 
payment of the firm debts. A member of a non-trading firm 
has no such rights, and if a partner in a non-trading firm should 
do any of the things specified above he would only bind him- 
self and the firm would not be liable unless such acts were in 
the usual course of business. 

368. Use of seal. A seal is a common law instrument, and 
was not known to the law merchant; therefore, one partner can- 
not bind the firm by a contract under seal without express 
authority from the other members of the firm. In such a case 
the partner who makes such a contract would bind only himself. 

QUESTIONS 

1. When docs the act of one partner bind the firm? 

2. What is meant by "within the scope of the partnership business?" 

3. What authority has one partnership to draw, accept, or endorse com- 
mercial paper for the firm? 

4. How should a partner sign a commercial paper in order to bind the 
firm and not himself? 

5. Where partners agree that the individual members of the firm shall 
not have the power to issue commercial paper, what is the effect of such 
agreement on third parties? 

6. What authority has a partner to endorse commercial paper for 
accommodation? 

7. What authority has one partner to borrow money on the credit of the 
firm? 

8. What is the authority of a partner in respect to collecting and com- 
promising the debts due to the firm? 

9. How should a notice be given to a partnership? 

10. What is a trading partnership? 

11. What is a non-trading partnership? 

12. How do the rights of a partner differ in a trading and a non-trading 
partnership? 

13. Gan one partner bind the firm by contract under seal? 
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CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A, B and C are grain merchants, they agree not to sell any more 
wheat for less than $1.25 per bushel. C, contrary to the agreement, sold 
all the wheat they had for $1.15 per bushel. Is the firm liable on the 
contract? 

2. A, B and C are in a grocery business. Without consulting A and B, 
C decided to establish a boot and shoe department in connection with the 
grocery. C bought a stock of boots and shoes. Can the firm be held 
liable for the payment of the boots and shoes? 

3. W and S were partners in the business of buying and selling cattle. 
Wand Shad an agreement between themselves that neither of them should 
execute any promissory note in connection with the business. S in pur- 
chasing executed a promissory note in the name of the firm in payment. 
Can the firm be held liable on this note? 

4. A and B were partners. One of the provisions of the articles of part- 
nership prohibited the borrowing of money on firm paper. A in viola- 
tion of this provision borrowed $5,000.00 to be used in the firm's business. 
Is the firm liable on the note? 

5. A and B were partners in the grain business. On selling a lot of 
grain B used a portion of the money to pay a personal debt. Can the 
firm recover the money so paid? 

6. A and B were conducting a laundry. B purchased some laundry 
machinery for which he gave a promissory note to which he signed the 
firm's name. Is the firm liable on the note? 
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CHAPTER XXXIII 

LIABILITIES OF PARTNERS TO THIRD PARTIES 

1. General rule. 

2 Regulating and restricting duties and 
liabilities of partners. 

3. Liability of incoming and retiring part- 
ners. 

4. Fraud. 

5. Two-fold responsibility. 

369. General rule. The general rule which m&kes a princi- 
pal liable for the acts of his agent applies with equal force to 
the liability of a partnership for the acts of a partner. In 
agency the rule is, so long as an agent keeps within the scope 
of his authority and the powers exercised by agents of his class 
he binds his principal, and not himself. 

Rule: In partnership, so long as a partner keeps within the 
scope of the partnership business he binds the firm, and not 
himself. 

The distinction is that in agency it is within the scope of 
authority; in partnership it is within the scope of the partnership 
. business. 

370. Regulating and restricting duties and liabilities of part- 
ners. Partners may, by the contract creating the partnership, 
make any provision they choose as to the duties to be performed 
by each partner, as to who shall bear the losses, and how the 
debts of the firm are to be paid. The partnership agreement 
may provide that in case of losses it is to be borne by certain 
members of the firm thus releasing others from liability. 

Rule: While such an agreement is binding and enforceable 
between the partners themselves, yet it is of no effect what- 
soever as to third persons, who are or who may become credi- 
tors of the firm. 

Partners cannot, by agreement between themselves, abridge 
or limit their liability to third persons. Each partner is liable 
to pay the whole of the partnership debts. 
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But if third persons know that the partner's authority is 
limited, and that it does not extend to the particular contract 
in question the firm will not be liable. 

* Rule: The only way by which a partner can limit his liability 
to third persons is by an express agreement to that effect with 
such third person or by forming a limited partnership. 

371. Liability of incoming and retiring partners. Rule: An 
incoming partner is not liable for the debts of the firm incurred 
before he became a member unless he assumes them by agree- 
ment. But a retiring partner remains liable for the outstand- 
ing debts of the firm. 

Illustration: A, B and C are partners. Their liabilities amount to 
$40,000.00. C enters into an agreement with A and B whereby they 
agree to free C from all responsibility for the payment of the liabilities, and 
he withdraws from the firm, and the firm's name is changed to A & B. The 
creditors, notwithstanding this agreement, can hold C responsible. C's 
agreement with A and B does not affect in any way whatsoever the rights 
of their creditors to look to all who were partners at the time the debts 
were created for a full satisfaction of their claims. 

372. Fraud. Rule: One partner will be bound by the fraud 
of his co-partner in contracts relating to the affairs of the part- 
nership made with innocent third persons. 

This doctrine proceeds upon the ground that where one of 
two innocent pel-sons must suffer by the act of a third person, 
he shall suffer who has been the cause of the confidence and 
credit reposed in such third person. Thus, the firm is liable 
whether it be on a loan obtained by a partner for his expenses 
while engaged in the partnership business, or a purchase of 
goods such as the firm dealt in, although the partner after the 
purchase appropriated the goods to his own personal use. 

373. Selling and pledging firm's goods. Rule: A partner 
may, in the absence of fraud, sell or pledge the entire personal 
assets of the partnership, but he cannot sell to himself. 

But it must be remembered that he who seeks to hold the 
firm for the fraud of a partner must not be connected in any 
way with the fraud himself. If he were, or if circumstances 
were such as to induce a man of moderate discernment to 
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believe that the partner with whom he contracted had no 
authority to bind the firm, it will not be liable. If a partner 
sells the goods of the firm in his own name the partnership is 
bound by the sale and can sue the buyer for the price. But 
this right does not prevent the buyer from setting off any debt 
due to him by the single partner, for the existence of that debt 
may have been his inducement to deal with him. 

374. Liability of partners for debts. Rule: A partner is liable 
to firm creditors not only to the amount of his contribution and 
share in the partnership business but also to the extent of his 
private fortune. 

One of the greatest burdens of the partnership relation is this 
unlimited liability for the debts of the firm. His liability for 
debts is two-fold. He is individually liable for his own indi- 
vidual debts, and he is also liable as a member of the firm for 
the debts of the partnership. The application of the property 
of a partner to the payment of his individual creditors and his 
firm creditors is sometimes called the "marshaling of assets." 
The rule governing the apportionment of assets in such cases 
is as follows: The partnership assets are first applied to the 
debts of the partnership creditors. The assets of the individual 
members of the firm are next applied to the debts of the part- 
nership creditors. The assets of the individual members of the 
firm are next applied to the debts of the individual creditors. 
If the partnership creditors cannot satisfy their claims out of 
the partnership assets, and anything remains in the separate 
estates of the partners after their individual creditors have 
been paid, the creditors of the partnership are then allowed to 
go against the separate estates of the partners. Conversely, if 
the individual creditors have not been paid in full out of the 
separate estates of the partners, and if the partnership credi- 
tors have been paid in full out of the partnership assets, and 
some partnership assets still remain, the individual creditors 
are then allowed to satisfy their claims out of the shares of their 
respective debtors in this surplus. 
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QUESTIONS 

1. What is the general rule as to the authority of a partner to bind the 
firm? 

2. May the right of a partner to bind the firm be limited by the part- 
nership articles? 

3. What is the effect of such a limitation to the third party? 

4. How may a partner limit his liability to third parties? 

5. What is the liability of incoming partners? 

6. What is the liability of retiring partners? 

7. Is one partner liable for the fraud of a co-partner? 

8. Has one partner the right to sell or pledge the entire assets of the 
firm? 

9. Can one partner sell the goods of the firm to himself? 

10. What is the liability of a partner for the debts of the firm? 

11. In case there are both individual creditors and firm creditors how . 
is the individual property and the firm property divided among them? 

CASES 

(GIVE THE REASONS FOR YOUR ANSWERS) 

1. A and B entered into partnership. A furnished most of the capital. 
B attended to the business but had but little invested in it. It was under- 
stood between A and B that A was not to be responsible for any of the 
firm debts. Is this agreement binding on those who deal with the firm? 

2. C and D were partners in the grocery business. While C was away 
D sold the entire stock of goods to X. Did X get a good title? 

3. A and B were partners in the hardware business. While A was away 
B bought a line of bicycles. Has B the authority to do this without A's 
consent? 

4. E and D were partners. D let X have a quantity of goods out of the 
firm store to pay a private debt. Must D account "to the firm for the 
goods? 

5. C joined the partnership business of A and B. B subsequently gave 
a creditor of the old firm a note in the name of the new firm. Is C liable 
on the note given in settlement of a debt contracted before he became a 
partner? 

6. A and B carried on business under the style of A & Co., but B was 
not known to be a partner. They dissolved partnership by mutual agree- 
ment, but did not give the public any notice of the dissolution. After the 
dissolution A gave Smith a promissory note in the name of A & Co., on 
which he sued A and B. Is B liable? 

7. A clerk lent money to his employer, who were partners as brewers, 
and took their acknowledgment for it. Several changes took place ir the 
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firm, one of the original partners retiring and other persons from time to 
time coming in and going out. The clerk remained in the employ of the 
firm notwithstanding these changes, and was aware of them, and was 
always paid interest by tho firm for the time being. Is the clerk entitled 
to sue and recover of the two original partners? 

8. A, B, and C are equal partners, the partnership property is worth 
$12,000.00. A is individually worth $2,000.00; B, $1,000.00; and C, noth- 
ing. The partnership debts amount to $6,000.00. A owes debts amount- 
ing to $3,000.00; B, amounting to $2,000.00; and C owes $1,000.00. 
Adjust these sums among the firm and individual creditors. 
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Dissolution.. 



1. How dissolved. 



1. By acts of partners. , 



2. By order of court . . . 



3. By operation of law. 



1. Mutual consent. 

2. Without consent. 

3. Assignment. 

4. Refusal to act. 

1. When a court will be 

asked to dissolve. 

2. Acts which amount 

to misconduct. 

3. Inability to act. 

1. C h a n g e of mental 

condition. 

2. Sale under execution. 

3. Bankruptcy of part- 

ner. 

4. Death of partner. 



2. Business may continue under new agreement. 

3. Powers that cease after dissolution. 

4. Powers that remain after dissolution. 

5. Notice of dissolution. 

A dissolution is the breaking up of a union of persons; a 
reparation of persons associated in a partnership in business. 

375. How dissolved. The contract of a partnership may be 
dissolved : 

1. By acts of partners. 

2. By order of court. 

3. By operation of law. 

376. By acts of partners. The same power which creates a 
contract may dissolve it. 

Rule: The partnership contract may be terminated at any 
time by mutual consent of the parties, as it was by their con- 
sent that it was created. One partner alone may dissolve the 
partnership even without the consent of his co-partners. 
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But if the contract stipulate a definite period of time for 
which the partnership is to continue, and a partner dissolve 
the partnership by refusing to act with his co-partners, he will 
make himself liable to pay damages for breach of the partner- 
ship contract. But where no time is specified, and it is to 
continue at the will of the parties, either party may dissolve 
the partnership at any time, and not make himself liable for 
damages. 

The assignment (transfer) by a partner of his interest either 
to a co-partner or to a stranger will also dissolve the partner- 
ship, because the purchaser of the assignor's interest might 
be objectionable to the other partners. They might not have 
the same confidence in him or trust in his integrity. Neither 
is the purchaser bound to become a partner for the same reason. 
But, by mutual consent, the purchaser may become a partner. 
If so, a new partnership is created, the old one being dissolved 
by the assignment. 

A, B, and C formed a partnership for a term of five years for the pur- 
pose of manufacturing street-car fenders. The business for the first two 
years was a complete failure, and because of this C assigned his interest 
in the firm to D. The assignments work a dissolution and makes C liable 
to his co-partners for breach of contract. Instead of assigning his interest 
in the business C might have refused to act longer with his co-partners 
and have withdrawn from the firm, which would also act as a dissolution 
and make him liable to the other members of the firm. Had the articles 
of co-partnership been silent as to the length of time of the partnership 
C would have withdrawn, and not have been liable in damages for breach 
of the partnership agreement. When C assigned his interest in the busi- 
ness to D it worked a dissolution, yet A, B and D may enter into a new 
agreement to continue the business on the terms of the old partnership 
agreement, and the enterprise go on without any interruption whatsoever. 

377. By order of court. If no limit be fixed it is called a 
partnership at will, and may be dissolved at the individual 
pleasure of either party at a moment's notice. So can it be 
dissolved when a limit of time is fixed, but the partner causing 
the dissolution will be liable to his co-partners for damages 
they sustain. And it is in order to avoid this liability that a 
court of equity is asked to dissolve the partnership, for if the 
court order the dissolution no action for damages can be brought. 
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In such a case the partnership business will be closed up by an 
impartial person under the direction and approval of the court. 

378. When court will be asked to dissolve. The aid of a 
court will be invoked when one partner wishes to wind up the 
affairs of the business and the other wishes to continue. The 
grounds on which a court of equity may be asked to dissolve 
the partnership are (a) loss in business or inability to carry it 
on without loss, or (b) willful fraud, or (c) gross misconduct of 
one of the partners, also (d) gross carelessness and waste in 
the management of the business. The court may also be asked 
to dissolve the partnership in a friendly suit brought by the 
parties to avoid any liability for breach of the partnership 
articles. 

379. Acts which amount to misconduct. What acts of mis- 
conduct will warrant a dissolution depend largely on each case, 
but the following have been held sufficient, (a) The keeping 
of fraudulent accounts; (b) misappropriation of firm's assets 
to the individual use of a partner; (c) the exclusion of a partner 
from participation in the management of the business; (d) a 
gross violation of good faith; (e) habitual intoxication, and, in 
general, (f) any misconduct which endangers the interests of the 
firm or tends to destroy the confidence of his co-partners in him. 

380. Inability to act. So, also, the inability of a partner to 
act as per agreement is a sufficient cause for dissolution. Thus, 
Smith & Brown formed a partnership. Smith agreed to furnish 
$15,000.00 cash, to be paid into the business inside of a year. His 
inability to put that amount of money into the business is a 
cause for dissolution. 

381. By operation of law. By a dissolution by operation of 
law is meant that the happening of certain things over which 
the partners have no control will of itself dissolve the part- 
nership. The causes which will work a dissolution under this 
head are: 

1. Change of the mental condition of a partner. 

2. Sale under execution. 

3. Bankruptcy. 

4. Death of a partner. 
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382. Change of mental condition. By this we mean that if 
a partner has been adjudged insane, and his property placed 
in charge of a conservator, this would of itself dissolve the 
partnership. Many authorities, however, hold that lunacy of 
a partner in itself will not cause a dissolution, but only ground 
upon which a court may decree one. If the articles of co-part- 
nership provide that the partnership may be dissolved upon 
notice, such notice, if given to the lunatic, will be effectual. 

383. Sale under execution. An execution is the carrying into 
effect or enforcing a judicial decree. If a judgment be obtained 
against a member of a firm, the sheriff may sell such member's 
interest in the partnership to satisfy the judgment. The pur- 
chaser does not become a member of the firm. The sale of 
itself operates as a dissolution of the partnership. 

384. Bankruptcy of partner. In case of bankruptcy or insol- 
vency of one of the partners, not bankruptcy of the partner- 
ship, the assignment by him of his individual interest works ft 
dissolution. The assignee does not become a partner. His only 
authority is to close up the bankrupt partner's affairs. 

385. Death of a partner. Unless there be a special provision 
to the contrary in the partnership agreement, the death of a 
partner dissolves the partnership. This is true because his 
executor or administrator cannot represent him in the partner- 
ship business. 

386. Business may continue under new agreement. Because 
there is a dissolution of the partnership it does not necessarily 
follow that the business must be closed up, for the remaining 
partners may enter into a new agreement to carry on the busi- 
ness upon the old terms. But if there be no such agreement, 
and the articles of co-partnership do not otherwise provide for 
a continuation of the business, its affairs must be wound up. 
There are certain powers of partners that cease and certain 
other powers that remain after dissolution, which we shall next 
consider. 

387. Powers that cease after dissolution. One direct conse- 
quence of the dissolution is the necessity imposed by it of taking 
prompt and effectual steps to wind up the partnership business. 
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Rule: Neither partner, therefore, can create new responsi- 
bilities, nor execute evidences of indebtedness, without the 
knowledge or consent of the others. 

Thus, neither partner has power to bind the others by giving 
a note in the name of the late firm for a partnership debt, or 
by accepting a draft drawn on the firm, or by the renewal of 
a note. So, also, after dissolution, neither partner has power 
to bind his co-partners by his declarations or admissions subse- 
quently made, i.e., a debt barred by Statute of Limitation would 
not be revived by an acknowledgment and promise to pay. 

A, B, and C, as partners, owed a debt to D, which had been outlawed. 
After dissolution of the firm A promised D that the firm would pay the 
debt. This does not revive the debt; consequently the firm A, B & C are 
not liable for its payment. So, also, if after dissolution,* B should give 
a note in the name of the firm to a creditor of the lale firm, the note would 
be worthless, as the firm A, B & C would not be liable because of the above 
rule. 

388. Powers that remain after dissolution. Rule: After the 
dissolution of a partnership each partner has power to do what- 
ever is necessary to close up the firm's business. 

This means he has the power to collect claims due the firm 
and to settle and pay its debts, unless there has been some 
agreement or order of court to the contrary. A partner may 
also, after dissolution, sell any part or all of the firm's property, 
but the payment for the property must be in money. 

389. Notice of dissolution. Notice of dissolution must be 
given to all the creditors of the firm, and to any who have sold 
to them on credit. This notice is usually given by letter. In 
addition to this a notice of the dissolution must be published in 
a newspaper for the benefit of those who might be induced to 
extend credit to the firm on the strength of the partnership 
relation. If the dissolution has been decreed by a court, or 
results from the operation of law, no notice is necessary, because 
this is a fact of which the public is bound to take notice. When 
a dormant partner withdraws, notice need not be given since 
he was not known to be a partner. 

Rule: If notice be not given, a retiring partner will continue 
to be liable for ftew obligations. 
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QUESTIONS 

1. How may a partnership be dissolved? 

2. Who may dissolve a partnership? 

3. Is a partner liable in damages for the wrongful dissolution of the 
partnership? 

4. Where one partner assigns his interest in the partnership does that 
make his assignee a member of the firm? 

5. On what grounds will a court decree the dissolution of a partnership? 

6. What acts of misconduct will warrant a dissolution? 

7. How may a partnership be dissolved by operation of law? 

8. What is the effect of a sale under execution? 

9. What becomes of the partnership business in case the firm is dis- 
solved? 

10. What are the powers of the individual partners after the dissolution? 

11. What notice of the dissolution of a partnership should be given? 

12. What is the effect of the failure to give notice on the liability of a 
retiring partner? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1 . B, H and S were partners engaged in the manufacture of brick. After 
continuing the business for several years H went away, and wrote to B 
authorizing B and S to settle the affairs of the partnership as they pleased. 
B and S then formed a new partnership. Did the withdrawal of H operate 
as a dissolution of the firm? 

2. H and K entered into a partnership to engage in the jewelry busi- 
ness for one year. At the end of six months K became dissatisfied and 
locked up the goods and would not allow H to come into the store. K 
published a notice in a local paper that the partnership had been dis- 
solved. H, a few days later, bought a bill of goods from a wholesale house 
with whom the firm had never done any business and gave in payment 
the note of the firm. Is K liable on the note? 

3. A, B and C were partners. The articles provided that in the case of 
the death of one of the partners the other two should have the privilege 
of purchasing the deceased partner's interest for $5,000.00. A died leav- 
ing a widow as his only heir. She refused to sell her interest for $5,000.00. 
Can B and C force her to accept $5,000.00? 

4. C and L were partners and L had the management of the partner- 
ship affairs. C learned that L was making false entries in the books, and 
was keeping back money that belonged to the firm. Does this entitle C 
to dissolve the partnership? 

5. A and B were partners in the grocery business and both gave their 
full time to the affairs of the business. A began drinking and in the course 
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of time became a detriment to the business by coming to the store in an 
intoxicated condition. Would this justify B in asking for a dissolution 
of the partnership? 

6. A, B and C were partners in the clothing business. A died.. B and 
C continued the business the same as before. They bought goods, made 
improvements in the store and hired and discharged salesmen. The heirs 
of A objected and insisted that the affairs of the firm should be wound up. 
Were they right in this contention? 

REVIEW QUESTIONS 

1. Define partnership. 

2. What may be invested? 

3. How is a partnership created? 

4. What is meant by a partnership by implication? 

5. What is the true test of such a partnership? 

6. Name the different kinds of partners. 

7. What is an ostensible partner? 

8. Define nominal partners. 

9. What is the liability of a nominal partner? 

10. What is meant by a dormant partner? 

11. Are they liable for partnership obligations? 

12. How are limited partnerships created? 

13. What are the provisions of the statute regulating this particular 
class of partnerships? 

14. What is the result if the statute creating them be not strictly com- 
plied with? 

15. Who may be partners? 

16. How may a partner escape or limit his personal liability to credi- 
tors of the firm? 

17. What is the duty and liability of partners to each other? 

18. What is the authority of each partner to bind his co-partners? 

19. How may a partner bind the firm on negotiable paper? 

20. What is the limitation on the power of a partner to borrow money 
for the firm? 

21. To what extent do the declarations and admissions of a partner 
bind his co-partners? 

22. What effect do restrictions of a partner's powers by the partnership 
agreement have as to third persons? 

23. When will the firm be liable for the fraud of a partner? 

24. Is there any limitation on the power of a partner to sell all or part 
of the firm's property? 

25. What is the two-fold liability of a partner for the firm's debts? 

26. How is a partnership dissolved? 
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27. If a partnership be created for a definite period of time, can it be 
dissolved by any member of the firm before the expiration of the time? 

28. When will a court of equity be asked to dissolve a partnership? 

29. What are the causes which a court will consider sufficient for its 
intervention? 

30. What is meant by dissolving a partnership by operation of law? 

31. After dissolution, may the business continue as before? 

32. What powers of partners cease after dissolution? 

33. What powers remain? 

34. When does the dissolution take effect as to third persons? 

35. How should the notice of dissolution be given? 
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1. Introduction. 

2. Definition. 

3. ^Distinctive characteristics. 

1. Sole. 



4. Classes 



2. Aggregate... 



f 1. Legal entity. 
•j 2. Individuality. 
[3. Perpetuity. 

fl. Public. 

<2. Quasi-public. 

I 3. Private. 



3. Private. 
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Ecclesiastical. 
2. Business. 

5. How created. 

6. Place of residence. 

7. Capital stock and stockholders. 



390. Introductory. Business is now conducted on such an 
extensive scale, and it requires such a large amount of capital 
to successfully conduct a modern business that it is often neces- 
sary for a large number of persons to join in a single enterprise. 
They must combine their capital and experience in a more 
satisfactory manner than is possible under a partnership agree- 
ment where they would be individually liable for all the debts 
of the firm. The corporation as it now exists seems to be the 
best method of organization under present conditions, as it per- 
mits of both a large capital and a limited liability. 

391. Definition. A corporation was described by Chief Jus- 
tice Marshall, in the celebrated Dartmouth College case, as 
"an artificial being, invisible, intangible, and existing only in 
contemplation of law." It is sometimes termed an artificial 
person. A corporation, like a partnership, cannot exist with- 
out the individual members composing it, but the law looks 
upon a corporation as being distinct and separate from its 
stockholders; that is, the contracts and obligations of a cor- 
poration are not considered as the contracts and obligations 
of the stockholders. When a lawsuit is brought against a cor- 
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poration it is always in the name of the corporation, and not 
in the name of the stockholders. If a partnership is sued the 
suit is not in the name of the partnership, but in the names of 
the individual members composing the partnership. This is true 
because the law does not recognize the members of a partner- 
ship as a collective body, while the converse is true of a cor- 
poration. In the actual transactions of business the ordinary 
partnership or firm is recognized as a united or corporate body, 
but the courts of law do not so consider them. 

392. Distinctive characteristics. The general nature of an 
ordinary business corporation may be better understood by 
comparing such an association with an association organized for 
similar purposes, but not incorporated, i.e., a partnership. The 
distinctive features may be classified under three heads, namely: 

1. Legal entity. 

2. Individuality. 

3. Perpetuity. 

393. Legal entity. Rule: A corporation can be created only 
by an act of the legislature, while a partnership is the result of 
an agreement between parties. 

For instance, if A, B, C, D and E desire to form a partner- 
ship they can do so by simply agreeing to unite their capital, 
skill, time, etc., in the prosecution of some enterprise. But if 
they desire to form a corporation for prosecuting the same 
enterprise, in addition to their mutual agreement to do so, 
they will have to comply with the statute for the creation of 
corporations. 

394. Individuality. 1. A corporation is recognized by the law 
as a distinct person, and not in any way identified with its mem- 
bers, although it cannot exist without them. 2. It remains the 
same though all its members change. 3. It can sue and be sued 
by, and contract with its members. 4. It is not liable for the 
debts of its members, nor are the members liable for the debts 
of the corporation. 5. It has an individual name, by which it 
sues and contracts. 6. Its members are not authorized, as in 
partnership, by virtue of their membership, to act for the 
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corporation. 7. The members of a partnership may extend 
or contract the scope of the business by mutual agreement. A 
corporation can not do this, as its power is controlled by the 
terms of its charter. 

395. Perpetuity. Unless the charter expressly limits the time 
of the corporation, its existence is practically indefinite. The 
corporation is not dissolved, as in partnership, or affected in 
any way by the death of a stockholder or member. 

A corporation known as the "Toledo Stove Co." is composed 
of ten persons. If all the stockholders should die, or if they 
were to assign their stock to other parties, it would not in any 
way affect the corporation, while under similar circumstances 
a partnership would be dissolved. If the liabilities of the above- 
named company exceed the value of the paid-up capital the 
creditors could not fall back on the stockholders, while, if it 
were a partnership, they could. 

396. Different kinds of corporations. Corporations are di- 
vided into various dissimilar classes of institutions, namely: 
1. Sole; 2. Aggregate; 3. Public; 4. Quasi-public; 5. Private; 
6. Ecclesiastical (pertaining to the church) ; 7. Business. 

397. A sole corporation consists of one person. 

An aggregate corporation is composed of more than one. 
"Corporations aggregate" are divided into three classes: 1. Pub- 
lic; 2. Quasi-public; 3. Private. 

398. Public corporations are merely government institutions 
of the public officers of the community. States, counties, and 
municipalities are examples of public corporations. 

A quasi-public corporation is a private organization, but it 
enjoys certain public rights or franchises to the exclusion of other 
companies. Railway companies and street car companies are 
examples of quasi-public corporations. 

399. Private corporations are associations formed by the vol- 
untary agreempr.t of their members, such as banking, manu- 
facturing and publishing companies. 

400. Ecclesiastical or religious corporations are formed for the 
advancement of religion. Various incorporated churches are of 
this class. 
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Business corporations are those associations that are formed 
for the pecuniary (money) benefit of their members, such as 
railroad and manufacturing companies, banks, and other asso- 
ciations of a similar character. 

401. Creation of corporations. A corporation cannot be 
formed, like a partnership, merely by a contract of the mem- 
bers composing it. The right to form a corporation is a fran- 
chise or special privilege which cannot be assumed without 
authority from the governing power of the United States or of a 
state. Congress can grant a charter of incorporation only when 
it is an appropriate means for carrying out any of the author- 
ized purposes of the Federal government. In the states the 
legislatures have the sole authority to grant the right to form 
a corporation. 

402. The charter. The act of the legislature creating the 
corporation is called its "Charter." The legislatures of the 
different states have passed general incorporation laws under 
which corporations may be formed without a special act of the 
legislature. The general provisions of the law require that five 
or more citizens of the United States, three or more being citi- 
zens of the state, shall make, sign, seal and acknowledge before 
some officer competent to take acknowledgment of deeds a 
certificate in writing in which shall be stated : 

1. Name in full and residence of incorporators. 

2. Name of corporation. 

3. Object and purpose of corporation. 

4. Place where the business is to be carried on. 

5. Amount of capital stock. 

6. Number of shares and amount of each. 

7. Number of trustees, directors or managers, and their names, 
who shall carry on the management of the concern for the first 
year. 

The certificate is to be submitted to the judge of some court 
for his approval as to whether or not it conforms to the law 
creating it. After the certificate is recorded the body shall 
be a corporation. We submit the following as forms showing 
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the certificate of incorporation, the acknowledgment before a 
magistrate, and the judge's certificate showing that the certifi- 
cate of incorporation is in compliance with the law. 

403. 

FORM OF CERTIFICATE OF INCORPORATION 
KNOW ALL MEN BY THESE PRESENTS, That we, 

1. H. M. Grayson, Earle Winthrop, George R. Hart, E, R. Grayson arA 
W , P, Richardson, all of the City of Seattle and of the State of Washington, 
all being citizens of the United States, and a majority of whom are citizens 
of the State of Washington, do hereby certify that we do, under and by virtue 
of the General laws of this State, authorizing the formation of corporations, 
hereby form a corporation under the name of Seattle Publishing Company, 

2. WE DO FURTHER CERTIFY, That the said corporation so formed 
is a corporation for Publishing, Dealing in and Selling Books, Stationery 
and Miscellaneous Materials for office and business purposes, and to do what- 
ever may be necessary appertaining to the Book, Stationery and Publishing 
Business, That the term of existence of said corporation is limited to forty 
(40) years; and that the corporation is formed upon the articles, conditions 
and provisions herein expressed, subject in all particulars to the limitations 
relating to corporations, which are contained in the General Laws of the State. 

3. WE DO FURTHER CERTIFY, That the operations of the said cor- 
poration are to be carried on in the City oj Seattle and the State of Washing- 
ton, and that the principal office of the said corporation will be located in the 
City of Seattle and the State of Washington, 

4. WE DO FURTHER CERTIFY, That the aggregate of the Capital 
Stock of the said corporation is Twenty Thousand Dollars ($80,000), and 
that the said Capital is divided into Two Thousand (8,000) Shares of the par 
value of Ten Dollars ($10) each. 

5. WE DO FURTHER CERTIFY, That the said corporation will be 
managed by a Board of Directors, and that H, M, Grayson, Earle Winthrop } 
Gee. R. Hart, E, R. Grayson and W. P. Richardson are the names of the direc- 
tors who will manage the concerns of the said corporation for the first year. 

In witness whereof, we have hereunto set our hands and seals this first day 
of July, in the year nineteen hundred and sixteen. 

II . M. GRAYSON, [Seal] 

EARLE WINTHROP, [Seal] 

GEO. R. HART, [Seal] 

E. R. GRAYSON, [Seal] 

W, P, RICHARDSON, [Seal] 
Test: F AIRMAN A. SADLER, 
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403a. 

ACKNOWLEDGMENT BEFORE MAGISTRATE 

ST A TE OF WASHINGTON, CITY OF SEA TTLE, to wit: 
Before the subscriber, a Justice of the Peace of the State oj 
Washington, in and for the City of Seattle aforesaid, personally ap- 
peared, on the First Day of July, Nineteen Hundred and Sixteen, H. 
M. Grayson, Earle Winthrop, Geo. R. Hart, E. R. Grayson, TT. P. 
Richardson, all of the City of Seattle of the State of Washington, 
and did severally acknowledge the foregoing certificate to be their 
act and deed. 

JAMES U. DENNIS, J. P. 

403b. JUDGE'S CERTIFICATE 

I, Henry D. Harlan, one of the Judges of the Supreme Bench of 
Seattle, do hereby certify that the foregoing certificate has been sub- 
mitted to me for examination; and I DO FURTHER CERTIFY, 
that the said certificate is in conformity with the provisions of the 
law authorizing the formation of the said corporation. 

HENRY D. HARLAN. 

404. Place of residence. Rule: A corporation legally exists 
only where the law creating it is in force. 

It, unlike natural persons, cannot change its domicile. It 
has a stationary habitation; but it can do business away from 
home through agents. A corporation located in Philadelphia 
was engaged in manufacturing wheels. The company sent a 
salesman to New Orleans, where he sold to a contractor a large 
quantity of wheels. The purchaser afterwards sought to avoid 
the contract because the company was doing business in a 
state from which it had received no charter. But the pur- 
chaser is bound by his contract, for, while the corporation itself 
cannot travel about from state to state, it can send its agents 
into other states and transact business in the same way that 
an individual can. 

It can do business outside of the state creating it only by 
courtesy of other states. But a state never extends this 
courtesy where the existence of the corporation or the exercise 
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of its power is prejudicial to its own interests. There is no 
absolute right of recognition in other states. A state may 
exclude a foreign corporation entirely, or may restrict it to cer- 
tain localities, and may exact security for performance of its 
contracts. To illustrate, a life insurance company is formed 
in Ohio. The company, wishing to extend its operations into 
other states, makes application to the Superintendent of Insur- 
ance of the State of New York for a license to do business in 
that state. The Superintendent may refuse to grant such a 
license, thus excluding the company from that state. And the 
refusal by the Superintendent of Insurance of New York to grant 
an Ohio company license is sufficient cause for the Commissioner 
of Insurance of Ohio to put in force the retaliatory features of 
the Ohio law. 

405. Capital stock and stockholders. The capital stock of 
a corporation represents the corporate money, property and 
other valuable rights of the company, and the stockholders 
are the owners of the property, their interest in the property 
being measured by the value and number of shares each holds. 

QUESTIONS 

1. Why are corporations so popular under modern business conditions? 

2. Define a corporation. 

3. Compare a corporation with a partnership. 

4. What are the distinctive characteristics of a corporation? 

5. What is meant by legal entity? 

6. What is meant by the individuality of a corporation? 

7. What is meant by the perpetuity of a corporation? 

8. Name the different kinds of corporations. 

9. What is a sole corporation? 

10. Define a corporation aggregate. 

11. Distinguish between a public and a quasi-public corporation. 

12. What is a private corporation? 

13. Distinguish between an ecclesiastical and a business corporation. 

14. How are corporations created? 

15. What is the charter of a corporation? 

16. What are the general provisions of the laws for the formation of 
corporations? 

17. What should a certificate of incorporation contain? 
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18. What is the place of residence of a corporation? 

19. Can a corporation do business out of the state creating it?' 

20. What is the capital stock of a corporation? 

21. How is the capital stock divided? 

22. Who are the stockholders of a corporation? 



CHAPTER XXXVI 
POWERS AND LIABILITIES OF CORPORATIONS 



1. What a corporation can do. 

2. Implied powers. 

3. How business is done 

4. Appointment of agents. 

5. Directors personal benefit. 

1. For acts ultra vires. 



Powers and liabilities. 



6. To make contracts . < 



7. For torts. 



2. Prohibited by stat- 

ute or common 
law. 

3. In excess of corpo- 

rate powers. 



"Ultra vires" means beyond the powers, and is a phrase used 
in corporation law to indicate an act done beyond the power 
of the corporation or its officers to perform under its charter. 

406. What a corporation can do. A corporation derives all 
its powers from the act of the legislature creating it. Its 
charter is the measure of its power, and the enumeration of its 
powers implies the exclusion of all others. The intention of 
the legislature in incorporating a company is to enable the com- 
pany to act in a corporate capacity so far, and so far only, as 
is necessary in order to carry on the business for which the 
company was formed. A company was granted a charter for 
the purpose of publishing books, papers, magazines, etc. The 
business grew to such magnitude that the company decided to 
manufacture the paper used in its own business; also to supply 
other publishers with paper. The corporation may be restrained 
by a stockholder or by the state from engaging in the manufac- 
ture of paper, because it is in excess of the powers enumerated 
in its articles of incorporation. Even though the paper manu- 
factured be exclusively for the company's own purposes it would 
be exercising unauthorized powers. 
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407. Implied powers. In addition to the powers expressly 
conferred on the corporation by its charter, there are certain 
implied powers. They are those which are necessary to carry 
into effect the purposes of the corporation or the powers ex- 
pressly granted. Necessary here means such powers as are 
reasonably convenient and appropriate. But the common law 
gives to every corporation certain inseparable powers, which 
are: 

1. To have perpetual succession. 

2. To sue or be sued, grant or receive by corporate name. 

3. To purchase and hold land and chattels, 

4. To have a common seal. 

5. To make by-laws for the government of the corporation. 

6. To appoint officers and agents. 

408. How business is done. The business of a corporation 
is necessarily carried on by agents, and the principles of agency 
apply with the same force in corporations as with individuals. 
The president, board of directors and all the other officers of 
a corporate body are only agents acting on behalf of the stock- 
holders of the corporation. 

409. Appointment of agents. A stockholder has no implied 
authority to represent the company by the mere fact that he 
is a stockholder, nor has he any right to interfere in the manage- 
ment of its business in any respect. But a majority of the 
stockholders are invested with general supervisory powers over 
the affairs of the concern and can elect the board of directors 
and appoint agents who have the active management of the 
company's business. The stockholder cannot interfere with the 
duties of the directors or agents so long as they keep within the 
scope or limit of the charter or delegated powers. While the 
active management of the business is left to the directors of the 
corporation, they are not allowed to make any radical changes 
in the business. They cannot increase capital stock, nor accept 
alteration of the charter, nor wind up its business, but in pay- 
ments of debts they can assign all the resources of the company 
to a trustee for the benefit of creditors. 
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410. Directors' personal benefit. The directors occupy a posi- 
tion of trust, for by accepting the office they virtually promise 
the stockholders to give them the benefit of all transactions and 
to exercise the utmost good faith in the discharge of their duties. 
They cannot, therefore, use their official position for their own 
benefit or for the benefit of anyone except the corporation itself. 

The directors are liable to the stockholder for fraud, mal- 
feasance and gross negligence amounting to breach of trust. 

411. Power to make contracts. A corporation has authority 
to act in the same manner as a co-partnership in carrying on 
its legitimate business, and, therefore, it may enter into any 
contract which is reasonably adapted to further the enterprise 
for which it was chartered. In former times it was held that 
a corporation could not enter into a contract except through 
an instrument under seal. But at present the ancient rule has 
been entirely discarded, and corporations can make contracts 
without the use of a seal in all cases in which it may be done by 
individuals. No formality whatever is required. The corpo- 
ration may borrow money whenever proper for the company's 
tusiness, and this authority to borrow carries with it the author- 
ity to give written acknowledgment of indebtedness, and to 
give mortgage on the corporate property as security. 

412. Corporation's liabilities for acts beyond its authority. 
All the acts of a corporation are done by agents, who are: 

1. Majority of stockholders. 

2. Board of directors. 

3. Customary or inferior agents. 

The contracts of a corporation may be: 

1. Prohibited by statute or common law. 

2. In excess of corporate powers. 

3. Within corporate powers, but not within the authority 
cf the agent who made the contract. 

413. Prohibited by statute or common law. If a contract or 
transfer of property be made in direct violation of a statute or 
the principles of common law, it is either void or voidable, to 
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be determined by the same rules which govern illegal contracts 
of individuals. Thus, if a corporation should sell or lease its 
franchise without the consent of the legislature it would be 
void. 

414. Contracts in excess of corporate powers. Rule: A cor- 
poration cannot be compelled by legal process specifically to 
perform a contract which is executory on both sides and which 
is unauthorized by its charter, because such act would be 
illegal. 

However, if the corporation has obtained the benefit of the 
contract by reason of the fact that the other party has performed 
his part of it, the corporation cannot escape liability by plead- 
ing that the performance of the contract is beyond its cor- 
porate powers. This is on the ground that it would be unjust 
to permit one who has received the benefit of the contract to 
repudiate it on the ground that the corporation had no power 
to make the contract. 

415. Liability for torts. Rule: Corporations are liable for 
every wrong they commit to the same extent as individuals or 
co-partnerships under similar circumstances. 

An action may be maintained against a corporation for its 
malicious or negligent torts (wrongful acts), no matter how 
foreign they may be to the object of its purposes or beyond its 
granted powers. It may be sued for assault and battery, for 
fraud and deceit, for false imprisonment, for malicious prose- 
cution, for nuisance and for libel (false publication). Its offenses 
may be such as will forfeit its charter. A suit to have a charter 
forfeited must be instituted in the name of the state granting 
the charter, and not by an individual. 



QUESTIONS 

1. What can a corporation do? 

2. What implied powers has a corporation? 

3. How does a corporation carry on its business? 

4. What right has a stockholder to interfere in the management of the 
corporate business? 



POWERS AND LIABILITIES OF CORPORATIONS 237 

5. What is the nature of the position occupied by a director of a cor- 
poration? 

6. What power has a corporation to make contracts? 

7. What is the effect of a transfer of property by a corporation in vio- 
lation of a statute or the principles of the common law? 

8. When can a corporation be compelled to specifically perform a con- 
tract? 

9. What is the liability of a corporation for the torts of its agents? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A corporation was chartered to construct and operate a railroad, 
and to organize and carry on a banking business. The company pur- 
chased a boat which it was running on a river as a feeder to its railroad 
business. Has the company the right to* run the boat? 

2. A company was chartered to conduct a newspaper. To increase the 
sale of the paper the company offered to pay $1,000.00 to the heirs of any 
person where the deceased was accidentally killed and had in his pocket 
a coupon which had been clipped from the paper. Did the corporation 
have the right to conduct such an accident insurance business to increase 
the circulation of the paper? 

3. A corporation was chartered to publish a newspaper. C, who was 
director of the company also owned a paper mill. The company purchased 
their paper of C at a fabulous price. What remedy have the stockholders 
to protect themselves from the loss occasioned by such purchases? 

4. A gas company incorporated under the laws of Illinois, sold its fran- 
chise to a corporation incorporated under the laws of Indiana. Did the 
company have the right to dispose of its franchise? 

5. A street car company promised the management of a fair that if they 
should hold the fair at a certain place, which would necessitate the use 
of its cars to get to the fair grounds the street car company would con- 
tribute $1,000.00 to the fair. The fair was held at the grounds designated 
and the street car company reaped the benefit of the transportation. The 
street car company then refused to contribute the $1,000.00 on the ground 
that it had no right to do so under its charter. Can the street car com- 
pany avoid paying over the money? 

6. A corporation was engaged in the manufacture of a patent medicine. 
A servant of the company in delivering a load of the medicine to the depot, 
maliciously drove into another wagon and injured a person. Is the com- 
pany liable for the injury? 

7. A corporation was formed for the sole purpose of manufacturing and 
equipping street cars with fenders. The business being successful, the 



238 POWERS AND LIABILITIES OF CORPORATIONS 

stockholders decided to increase the plant and manufacture street cars 
as well as car fenders. The directors bought a large quantity of lumber 
and other material to be used in constructing the cars. What are the 
rights of the creditors in case the company refuse to pay for the lumber 
and materials when they had knowledge that the company was exceeding 
its authorized powers? 

8. A company known as the "Crown Cork & Seal Co." was incorporated 
under the general incorporation laws of Indiana by A, B, C, D and E. 
Suppose the company became insolvent and a creditor of the company 
sues A, who owns a majority of the stock, can the creditor succeed? 
If they were partners, would your answer be the same? 



Rights and liabilities of stockholders. . . 



CHAPTER XXXVII 

RIGHTS AND LIABILITIES OF STOCKHOLDERS 

1. Rights of stockholders. 

2. The contract of membership. 

3. Liability on subscription. 

4. Liability of stockholders. 

5. Assessments and calls. 

6. Subscription obtained by 
fraud. 

7. Transfer of stock. 

8. Assignment by endorsement. 

9. Dividends. 

416. Rights of stockholders. The relation of stockholders to 
a corporation and to each other is contracted. When a stock- 
holder pays for his subscription to the stock he has the right 
to a certificate showing his ownership, and this certificate con- 
stitutes his evidence that he is a stockholder. 

The stockholder has the right to dispose of his shares of stock 
in the manner prescribed in accordance with the regulations of 
the charter or by-laws of the company. The shares of the cor- 
poration are considered property and can be bought and sold. 

The shares of a stockholder also entitle him to vote the 
shares held by him in electing the officers of the corporation. 

A stockholder also by weight of authority has the right to 
inspect the books of the company if such inspecting is done. at 
the proper time and place. 

417. The contract of membership. The contract which exists 
among the members of a corporation, and which constitutes 
them a corporate association, is the contract of membership 
and must possess all the requisites of a contract. (See IflO). 
Persons become members of a corporation by original subscrip- 
tion or by a transfer of shares of stock. 

A contract of membership gives the status of stockholders, 
and differs from a contract to become a stockholder. In the 
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latter case, if the subscriber fail to fulfill his agreement, the 
corporation would be entitled to recover only the difference 
between the amount which the subscriber agreed to pay and 
the value of the shares in the market. 

418. Liability on subscription to corporation. By subscribing 
for capital stock the subscriber thereby promises to pay for the 
stock in the manner indicated by the charter. A number of 
persons had mutually agreed to form a corporation and to con- 
tribute a certain amount of capital stock each. An act of incor- 
poration having been subsequently passed, it was held that the 
subscribers thereupon became shareholders, and, as such, were 
liable to pay in the capital stock which they had agreed to con- 
tribute. But subscriptions are not ordinarily enforceable against 
the subscribers until the whole amount of the capital stock is 
subscribed. 

419. Liability of stockholders. Rule: In many states stock- 
holders are liable for only the amount of the unpaid subscription. 

If they have been released by the corporation after paying 
for only a part of the stock it does not in any way affect the 
rights of the creditors to compel the subscribers to pay in the 
full amount subscribed. The unpaid subscription of a corpora- 
tion constitutes a trust fund to be held by the corporation for 
the benefit of creditors and stockholders. 

Rule: In some states, however, stockholders are liable to the 
creditors of the corporation for twice the amount of their stock. 

As this liability is usually regulated by statute, it will be 
necessary for the reader, if he be interested in the matter, to 
investigate the law of his own state on this subject. 

420. Assessments and calls. An assessment is an apportion- 
ment of or call by a corporation for definite contributions or 
payments. Before subscribers become liable to contribute to 
the company's capital a regular call or assessment must be 
made upon all the subscribers, and under no circumstances can 
a subscriber be sued by the corporation on his subscription until 
the call has been regularly made. The time when the pay- 
ments are to be made is frequently fixed by the charter. When 
not* thus fixed the managing board of the company can issue a 
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call whenever the money is needed for the authorized purposes 
of the corporation. 

421. Subscription obtained by fraud. Rule: If a person has 
been induced by fraudulent representations to become a mem- 
ber of a corporation he can withdraw without any liabilities 
attaching to his subscription. 

Subscriptions obtained by fraud between an individual and 
a company are to be treated like contracts between any two 
individuals. If the false representation be concerning some 
public law, or charter, or even contents of the subscription 
paper, or by promises or statements of mere matter of opinion, 
the contract of membership will be binding, because such repre- 
sentations do not constitute fraud. 

When the contract is voidable, a subscriber must use due 
diligence in avoiding it, for if he take part in the management 
of the concern after knowledge of the fraud he will be presumed 
to have waived the fraud. Thus, for example, a statement 
made by an agent obtaining subscription for shares in a rail- 
road company to the effect that the road would be built upon a 
certain route or within a certain time would not render a sub- 
scription made upon the faith of it voidable, though the repre- 
sentations were false. 

422. Transfer of stock. The charter or by-laws of a cor- 
poration usually prescribe a method for transferring its stock, 
and when it does a transferor does not lose, nor does the trans- 
feree gain, the status of a stockholder, unless the formalities 
thus prescribed are satisfied. But when they are observed the 
transferee is entitled to the rights and subject to the liabilities 
of the transferrer. Stock may be assigned, however, so as to 
pass title by any agreement which is binding upon the parties, 
and the assignment will be protected in a court of equity. Such 
an assignment does not change the relation between the as- 
signor and the company, but the beneficial interest in the stock, 
however, belongs to the transferee. 

423. Assignment by endorsement. When a party buys the 
stock of a corporation, the purchaser usually receives a 
certificate showing that the holder is the owner of the stock 
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described therein. By general custom, shares are assignable by 
endorsement and delivery of the certificate issued to the owner 
as evidence of his rights. It is well settled that after a certificate 
for shares has been endorsed by the holder, with an assignment 
and power of attorney to execute a transfer upon the stock books, 
the certificate thus endorsed may be transferred from hand to 
hand, and the last holder has the right to fill out the blank 
form of assignment and the power of attorney and have the 
transfer recorded on the books of the corporation. 

The Supreme Court of the United States says: "Stock cer- 
tificates of all kinds have been constructed in a way to invite 
the confidence of business men, so that they have become the 
basis of commercial transactions in all the large cities of the 
country, and are sold in open market the same as other securi- 
ties. Although neither in form nor character negotiable paper, 
they approximate to it as nearly as practicable. If we assume 
that the certificates in question are not different from those in 
general use by corporations, and the assumption is a safe one, 
it is easy to see why investments of this character are sought 
after and relied upon. No better form could be devised to 
assure the purchaser that he can buy with safety. He is told, 
under the seal of the corporation, that the shareholder is en- 
titled to so much stock, which can be transferred on the books of 
the corporation in person or by attorney when the certificates 
are surrendered, but not otherwise. This is a notification to all 
persons interested to know that whoever in good faith buys the 
stock and produces to the corporation the certificate regularly 
assigned, with power to transfer, is entitled to have the stock 
transferred to him. The notification goes further, for it assures 
the holder that the corporation will not transfer the stock to 
anyone not in possession of the certificate." 

424. Dividends. A dividend is a portion of the earnings of 
a corporation set aside to be distributed proportionately among 
stockholders. The directors of the corporation have the power 
to declare dividends out of the earnings of the corporation. The 
profits of the company do not constitute dividends until the 
board of directors have declared them to be dividends. Directors 
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have a large discretion in declaring dividends, and may add the 
profits to the capital instead of distributing the profits among 
the stockholders as dividends if they choose to do so. If there 
are no profits there can be no dividends, as the directors have 
no power to declare and pay dividends out of the capital stock. 

QUESTIONS 

1. What are the rights of a stockholder of a corporation? 

2. What is the contract of membership in a corporation? 

3. W T hat is the liability of a subscriber to the capital stock of a corpo- 
ration? 

4. What is the liability of the stockholders of a corporation for the 
debts of a cdmpany? 

5. What is the effect of fraud in obtaining a subscription to a corporation? 

6. How is the stock of a corporation transferred from one person to 
another? 

7. Has a certificate of stock any of the elements of a negotiable paper? 

8. What are the dividends of a corporation? 

9. When have the stockholders the right to demand dividends? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. G was soliciting subscriptions for the building of a railway. He 
signed his own name in the subscription book for a certain nunlber of 
shares. Later he had a disagreement with the company, and cut his own 
name out of the subscription book and returned it to the company. Can 
G repudiate his membership in this way? 

2. A, who had paid only fifty cents on the dollar of his stock for which 
he had subscribed, sold it to B, because he expected the company would 
fail. After assignment and transfer of stock on the books of the corpora- 
tion, can creditors who dealt with the company on the faith of A's being a 
stockholder look to him for satisfaction of their claims created while he 
was a stockholder? Will A be obliged to pay the company the balance of 
his subscription for stock? 

3. A proposed company issued a prospectus to secure subscriptions for 
a corporation to operate a street railway. In this prospectus it was stated 
that the company had a franchise to operate a street railway on certain 
streets of the town. On this statement many persons subscribed. The 
company had no such franchise and were unable to obtain it. Can they 
hold the subscribers liable on their subscriptions? 
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4. A street car company was making large profits but did not declare 
any dividends. They used all the surplus money in extending their lines 
and in improving their equipment. Can a stockholder force the board 
of directors to declare dividends? 

5. A stockholder had reason to believe that the directors of the com- 
pany were not conducting the affairs of the concern as they should. He 
asked to inspect the books of the company, and they refused to allow 
him to do so. Has the stockholder the right to force the directors to 
allow him to inspect the books? 



CHAPTER XXXVIII 
DISSOLUTION 



Dissolution. 



1. How dissolved. .. 



1. By expiration of charter. 

2. By surrender of charter. 

3. By legislative enactment. 

4. By judicial proceedings. 
2. Winding up dissolved companies. 

425. How terminated. A corporation is dissolved and its 
existence wholly terminated in any one of the following ways: 

1. By expiration of the charter. 

2. By surrendering the charter to the state. 

3. By legislative enactment, if no constitutional provision be 
violated. 

4. By forfeiture of the franchise and judgment of dissolution 
obtained in a proper judicial proceeding. 

A franchise means the special privilege conferred by law upon 
a corporation. 

426. By expiration of charter. If a corporation be chartered 
to exist during a certain period of time or until a certain day, 
its existence will terminate upon the expiration of the time or 
the occurrence of the day prescribed by the charter. 

427. By surrender of charter. A corporation may have its 
existence terminated by a surrender of its franchise to the state 
granting it. But to make such a surrender effectual it must be 
accepted by the state, and this can be done ordinarily by an 
act of the legislature. 

428. By legislative enactment. A corporation cannot be dis- 
solved by the legislature unless there is a provision in its charter 
to that effect. The granting of a charter is a contract between 
the state and the corporation and if the charter does not con- 
tain a provision for such dissolution it can not be done, since 
it would violate the provision of the Federal Constitution 
(see Constitution of the United States, Art. I, Sect. 10, Par. I) 
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forbidding the obligation of a contract to be impaired. The 
general incorporation statutes in most states contain a pro- 
vision reserving to the legislature the power to dissolve any 
corporations which may be formed under such general law. 

429. By judicial proceedings. The state may dissolve a cor- 
poration and annul its charter by judicial proceedings, the cause 
for annulment of the charter being the doing of wrongful acts 
or failure to perform obligations assumed by the corporation in 
favor of the state. 

430. Winding tip dissolved companies. In some states it 
is provided by statute that after the dissolution of a corporation 
for any cause the company shall continue to be a body cor- 
porate during a term of years for the purpose of prosecuting 
and defending suits and settling up its affairs, but not for the 
purpose of carrying on its regular business. In other states 
receivers or trustees are appointed, whose duty it is to collect 
the assets (property) of the company, liquidate its liabilities 
and turn the balance of the property, which is usually con- 
verted into money, over to the stockholders. 

A receiver is a person appointed by a court to take possession of the 
property of a corporation pending judicial action concerning it. 



QUESTIONS 

1. How may a corporation be dissolved? 

2. Discuss the different methods of dissolution. 

3. How are the affairs of a corporation wound up after the company has 
6een dissolved? 

REVIEW QUESTIONS 

1. How is a corporation distinguished from a partnership? 

2. What are the distinctive characteristics of a corporation? 

3. What is the charter of a corporation? 

4. What should the charter of a corporation contain? 

5. What is meant by general incorporation laws? 

6. From what source does a corporation derive its authority? 

7. What is the residence of a corporation? 

8. Who are the owners of the property of a corporation? 
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0. Can a corporation do business outside of a state creating it? 

10. Who are the stockholders of a corporation? 

11. What is the limit of the powers of a corporation? 

12. What are the implied powers of a corporation? 

13. How does the corporation carry on its business? 

14. Who are the directors of a corporation and how do they obtain their 
office? 

15. What are the duties of the directors of a corporation? 

16. What are the liabilities of a corporation for acts beyond its authority? 

17. Is a corporation liable for the malicious or negligent acts of its 
agents? 

.18. What are the rights of the stockholders of a corporation? 

19. What are the liabilities of the stockholders of a corporation? 

20. What are dividends? 

21. How is the stock of a corporation transferred? 

22. How may a corporation be dissolved? 

23. After dissolution of a corporation how are the affairs of the cor- 
poration wound up? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A corporation was incorporated to manufacture and sell gas in a 
certain city for a term of years. At the expiration of the charter the com- 
pany continued its business as before. How can tho company be pre- 
vented from carrying on its business? 

2. A corporation was formed for the purpose of improving a canal. 
After the work was completed the board of directors had a considerable 
amount of undivided profits on hand after all of the debts of the company 
had been paid, but they refused to divide these profits among the stock- 
holders. What can be done to enforce a distribution? 

3. A corporation was formed to carry on a banking business. In the 
course of the banking business the company acquired a considerable 
amount of real estate. After the expiration of the charter as a bank, the 
company continued the business of buying and selling real estate. A, 
who was a stockholder in the company desires to have the business of the 
company closed up. How can he accomplish this result? 



CHAPTER XXXIX 
SURETY AND GUARANTYSHIP 

431. Definition. When a party agrees to become responsible 
for the debt of another, or the performance of some act by him, 
it is a guaranty or surety. "Guarantor" and "surety" are 
often used indiscriminately as synonymous terms, but there is 
a distinction, which, though technical and sometimes difficult 
of application, is of sufficient importance to require an expla- 
nation. A surety is bound with his principal by having signed 
the same instrument at the same time and on the same consid- 
eration. He is an original promisor and debtor from the begin- 
ning. On the other hand, the contract of a guarantor is his 
own separate undertaking, generally made and executed before 
or after and independently of the contract which created the 
debt or which requires the performance of a certain act. 

432. The contract must be written. Rule: The Statute of 
Frauds requires all contracts whereby a person agrees to become 
responsible for the debt or wrongful act of another to be written. 

Therefore, an oral promise to become responsible for the debt 
of another or for the performance of some act by him is not 
binding. 

433. Collateral undertaking. Rule: The contract of a guar- 
antor is a collateral undertaking, and in order to bring it within 
the Statute of Frauds the party for whom the promise is made 
must be liable to the party to whom it is made. 

A's promise to pay B a debt due from C need not be in writ- 
ing, provided the promise is made in consideration that B gives 
C a release, because C, being no longer liable it is not a case of 
guaranty. But an oral promise to pay the debt of another, the 
original debt not being released, is within the Statute. It is 
absolutely essential that the guaranty be for the payment or 
performance of something for which another person is liable. 

434. Consideration. Rule: There must be a sufficient con- 
sideration to uphold the contract of guaranty. In case of a 
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surety the consideration of the principal contract is sufficient 
for the suretyship. If the guaranty be made at the same time 
the principal contract is made, one consideration for both is 
sufficient, but if it be made before or after the principal con- 
tract there must be a new consideration. 

The consideration for the guaranty must be expressed in the 
memorandum in the following states: Maryland, Alabama, 
Delaware, Illinois, and Wisconsin. While the other states do 
not require the consideration to be expressed, it is prudent in 
all cases to express it. The phrase " value received" is sufficient 
to express the consideration. 

"We take pleasure in recommending A to B, and agree to become 
responsible for $400 to said B in thirty days after the completion of the 
work." It was held that the guaranty was void, because the consider- 
ation was not expressed in the paper itself, and the parol evidence was 
inadmissible to establish it. In those states, however, where the con- 
sideration need not be expressed in the contract, such a guaranty would 
be valid. 

435. Guaranty of payment and collection. There is a differ- 
ence between guaranty of payment and guaranty of collection. 

Rule: In case of guaranty of payment the guarantor can be 
sued at once upon refusal of the principal to pay. In guaranty 
of collection the principal must be sued first, and if the judg- 
ment cannot be satisfied out of the debtor's property, then 
action may be brought against the guarantor. All legal reme- 
dies must first be exhausted. 

To the creditor a guaranty of payment is preferable to a 
guaranty of collection. The following represent forms for guar- 
anty of payment and collection to be endorsed on a note: 

Guaranty of Payment Guaranty of Collection 



For value received I 
hereby guarantee the 
payment of the within 
note. 

C. L. Brown. 



For value received I 
hereby guarantee the 
collection of the within 
note. 

C. 0. Mason. 



436. Guaranty for an existing debt. The following form is 
sufficient to guarantee the payment of an existing debt. 
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Chicago, III, May 19, 1920. 
JAMES R. CURTIS, 
Detroit, Mich.: 
Dear Sir — If you will extend D. L. Coy thirty days' additional 
credit on his $2,000 note, which is due on the 24th inst., I will guar- 
antee its payment at the expiration of thai time. 

Yours truly, A. L. JONES. 

437. Continuing guaranty. Rule: It is generally held that a 
letter guaranteeing the payment of purchases is confined to the 
first sales, and not to any and all subsequent sales. 

Thus, where the guarantor wrote, "Please deliver to A goods 
as he may want from time to time not exceeding $300 in amount, 
and if not paid for by him within thirty days I will be responsible 
for the same," it was held that the guaranty was exhausted by 
the first purchase of goods mounting to $300. The guaranty 
may, however, be so worded as to secure the performance of 
successive debts and acts; if so, it is then called a continuing 
guaranty. The following form illustrates such a guaranty: 

Baltimore, May 19, 1917. 
MESSRS. HAMBURGER & SONS, 
New York City: 
Gentlemen — For value received I hereby guarantee the payment 
of all goods that you may sell to Fred. D. Roe, upon the usual 
terms of credit, in any amount not exceeding $2,000. This letter 
is designed as a continuing guaranty. 

Yours respectfully, 

CHARLES P. WILSON. 

438. Guarantor's liability. Rule: A guarantor or surety does 
not become liable until there is a default on the part of the 
principal to perform his contract. Their liability cannot be 
extended to any other debts or transactions than those covered 
by the contract. 

This rule is rigidly enforced. The courts, when there is a 
doubt as to the meaning of a contract of guaranty, construe it 
in favor of the guarantor. 
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439. Subrogation. Subrogation is the placing of one person 
in the legal rights of another person, called the creditor; that 
is, when a guarantor pays the debt of • his principal he is entitled 
to all the rights and securities that the creditor holds against his 
debtor. If the creditor part with or dispose of any securities 
which would protect the guarantor, he discharges him from 
liability on his guaranty. 

440. Contribution. When there is more than one surety or 
guarantor, and the debt is paid by one of them, he is entitled 
to contribution from his co-surety or co-guarantors. Each 
surety must pay his 'pro rata share, and is not discharged from 
his obligation until he has done so. The payment by one of 
them does not discharge the others. 

441. Surety or guarantor, how discharged. A surety or guar- 
antor may be discharged from his obligation without payment 
in a number of ways, the most important of which are: 

1. Allowing additional time for payment. 

2. Alterations and laches. 

3. Fraud. 

442. Allowing additional time for payment. Rule: Additional 
time for payment given by the creditor to the principal without 
the consent of the surety or guarantor will discharge them 
from all liability. 

But the agreement for the extension of time must be based 
on a valuable consideration, otherwise the agreement for such 
an extension would be invalid, and the surety or guarantor 
would continue to be liable. In case of a debt, if the debtor agree 
to pay a greater rate of interest, or pay interest in advance, it 
will be a sufficient consideration for an extension of time, and 
thus discharge the guarantor. Paying interest is generally held 
to be a sufficient consideration for the extension of time. While 
the courts are not in harmony on this point, yet the weight of 
authority seems to uphold the rule as stated. 

443. Alterations and laches. Rule: Any alterations or changes 
in the terms of the contract between the debtor and creditor will 
in every case discharge the surety or guarantor. 
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Their liability is only on. the original contract, and they 
cannot be held if it be modified without their consent. So, if 
the creditor be guilty of laches (negligence), whereby the security 
to which the surety or guarantor, on paying the debt, would 
be entitled, is lost, they will be released. Thus, where a credi- 
tor has in his possession property belonging to the debtor, which 
he might apply to the extinguishment of the debt, but instead 
allows it to pass to the debtor, the surety is discharged. 

444. Fraud. Rule: If there has been any fraud practiced on 
the surety or guarantor by the creditor or debtor with the con- 
sent of the creditor, it discharges the surety or guarantor from 
all liability. 

445. Surety, guarantor and endorser. Rule: A surety is liable 
with his principal as an original promisor. 

He need not be notified of the default of the principal, and 
action need not be taken against the debtor immediately upon 
default in order to hold the surety. A guarantor's liability is 
secondary and conditional. He may be discharged from lia- 
bility if notice of default by debtor be not given him, and this 
will always be the case where the guarantor has been damaged 
by not having received a notice. An endorser's liability is 
conditional depending on due presentment for payment and 
due notice of dishonor. Notice must in all cases be given him 
except in case of waiver. A surety is preferable to a guarantor 
because acts which might discharge a guarantor will not dis- 
charge a surety, and a guarantor is preferable to an endorser 
for the same reason. In case of a surety the creditor may 
sue the surety at once; in guaranty he cannot. 

QUESTIONS 

1. Distinguish between guaranty and surety. 

2. When must a contract of surety be in writing? 

3. What is the nature of a contract of guaranty? 

4. Is it necessary for the consideration of guaranty to be expressed 
in the contract? 

5. What is the difference between a guaranty of payment and a guar- 
anty of collection? 

6. Give an example of a guaranty of an existing debt. 
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* 

7. Give an example of a continuing guaranty. 

8. What is a guarantor's liability? 

9. What is the right of contribution among co-sureties? 

10. How may a surety or a guarantor be discharged? 

11. What is the effect of alterations in the terms of a contract of guar- 
anty? 

12. What is the effect on the liability of a surety or guarantor if the 
creditor is guilty of laches? 

13. What is the effect on the liability of a surety or guarantor where 
fraud has been practiced by the creditor? 

14. Compare the liability of a surety and guarantor with that of an 
endorser. 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A owed B $100.00, which he was unable to pay. B threatened to 
sue A. In a conversation with C on the street C promised B that if he 
would refrain from suing A, C would pay the debt if B did not do so 
within the next six months. At the end of six months B sued C. Is B 
entitled to recover? 

2. A was buying goods in B's store. B refused to let him take the goods 
without a cash payment. C who was standing by said "Let him have the 
goods and charge them to me." Afterwards B sued C for the price of the 
goods. Is B entitled to recover? 

3. A was going to Chicago to buy a stock of merchandise. B sent the 
following letter to C, who was a wholesale merchant in Chicago: "This 
introduces to you Mr. A from my town. I will be responsible for any- 
thing that A may buy of you up to $1,000.00." A paid for these goods at 
the end of thirty days. Six months later A bought another bill of goods 
from C, for which A failed to make payment. C sued B on his guarantee. 
Is C entitled to recover? 

4. D went to a wholesale merchant with the following letter written by 
C: "Gentlemen: For value received I hereby guarantee the payment of 
all goods that you may sell to D, upon the usual terms of credit, in any 
amount not to exceed $2,000.00." D continued to buy goods for two years 
at which time he became insolvent. At this time D owed the wholesale 
house $1,000.00 for the payment of which they brought a suit against C. 
Are they entitled to recover? 

5. A bought a stock of goods from B on six months' time on a guaranty 
from C to be responsible for the goods in case A failed to pay the debt 
when due. At the end of the six months, B brought a suit against C with- 
out making any demand upon A. Is he entitled to recover? 
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6. G bought a bill of goods from X on ninety days time and F guaran- 
teed the payment for them. X allowed the debt to drag along for six 
years, at which time G had moved to a distant state. X then sued F for 
the bill. Is he entitled to recover? 

7. A bought a horse from B on six months time and C guaranteed the 
payment of the debt in case of A's failure to do so. At the end of the 
six months B without C's consent gave B an additional six months in 
which to pay. On B's failure to pay at the expiration of the additional 
time B sued C on his guarantee. Is he entitled to recover? 



CHAPTER XL 
BAILMENTS 



3. Classification. 



Bailments. 



ANALYTICAL OUTLINE OF BAILMENTS 



1. Definition. 

2. Distinguished from sale and from barter. 

1. Bailments for the benefit of the 
bailor. 

2. Bailments for the benefit of the 
bailee. 

3. Bailments for the benefit of both 
the bailor and the bailee. 

4. Liability in the different kinds of bailments. 

5. Rights and liabilities of pledgees and pawnbrokers. 

II. Hire of things. 
2. Hire of services. 
3. Hire of custody. 

7. Agisters. 

8. Recapitulation. 



446. Definition. Bailment embraces all cases in which the 
owner of personal property places it in the hands of another 
for some special purpose. Merely the possession of the prop- 
erty and not the ownership of the property is transferred. Bail- 
ment includes borrowing, lending, letting, hiring, and loaning 
of things and services. The person making the delivery is called 
the bailor, and the person to whom the delivery is made is called 
the bailee. 

447. Bailment contracts. The delivery is made upon a con- 
tract expressed or implied that after the purpose of the delivery 
has been accomplished the property shall be returned to the 
bailor or to some person designated by him. 

Most bailments rest upon an implied contract. If a person 
leaves his suit at a tailor shop to be pressed, it constitutes a 
bailment. The party leaving the suit is the bailor, and the 
tailor to whom it is delivered is the bailee, and there is an im- 
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plied contract that the suit is to be returned to the owner as 
soon as the work is done. 

448. Distinction between a bailment and a sale. In a sale 
there is a transfer of the general ownership or title, while in a 
bailment there is only the transfer of possession for a particular 
purpose, the title remaining in the owner. 

449. Distinction between a bailment and a barter. A barter 
is an exchange of one piece of property for another, as where 
two men trade horses. In a bailment the identical thing is to 
be returned, and there is no exchange of property. The property 
may be returned in a different form, as where wheat is ground 
into flour, or logs are sawed into lumber. 

450. Classification of bailments. Bailments fall into three 
classes: 1. Bailments for the benefit of the bailor. 2. Bailments 
for the benefit of the bailee. 3. Bailments for the benefit of 
both the bailor and the bailee. 

451. Bailments for the benefit of the bailor. This is a very 
common class of bailments. Whenever a person undertakes 
to hold or convey a piece of property for a friend as a favor, 
without any compensation, such a transaction comes under 
this class of bailments. B undertakes to take A's plowshare 
to the shop to be repaired, just as a friendly act, or he may 
undertake to sharpen it without pay, or to store it in his barn, 
in any of these cases B is a gratuitous bailee, and the bailment 
is for A's sole benefit. 

452. Liability of a gratuitous bailee. As the bailee is to 
receive no compensation for his trouble, the law does not hold 
him to a high degree of care, and he is liable only for gross 
negligence. The lowest degree of care and diligence is all that 
the law requires. 

453. Test of gratuitous bailment. Whether a bailment is 
gratuitous or not depends on the intention of the parties. If 
the bailee received the property in the usual course of business, 
and it is customary to charge for the services to be rendered, 
he will have the right to demand pay for his services and the 
bailment is not gratuitous, even though nothing was said about 
compensation. 
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454. Bailments for the benefit of the bailee. In this class of 
bailments the bailee receives the entire benefit. The property 
is simply loaned to him for his use. A case of this kind is 
where A loaned his driving horse to B, for B to take a pleasure 
drive, without any charge for the use of the animal. The ordi- 
nary term is "borrower." B merely borrowed the horse. The 
loan may be for a definite period or at the will of the lender. 

455. Liability of the bailee. Since the bailee is the only one 
who received any benefit from the transaction, the law holds 
him to a high degree of care, and he will be liable for slight 
degree of negligence. He must use the property strictly in 
accordance with the terms upon which he received it, and if 
he deviates from the agreement in the least degree and a loss 
occurs, he will be liable. The bailee is required to exercise 
great care in keeping or using the article, and he will be liable 
for slight negligence. He is held to a higher degree of care than 
any other kind of bailee. He is not liable for an inevitable 
accident, but is held responsible for any loss which he might 
have prevented by the exercise of the highest degree of diligence. 

456. Caring for borrowed articles. The bailee is required to 
feed a borrowed animal and furnish shelter and proper care, 
but he is not liable if the animal dies a natural death. Any 
extraordinary expense beyond food and shelter, which is neces- 
sary to preserve the property to the owner is properly charged 
to the bailor. 

457. Termination of bailment. The parties may agree as to 
the time the bailment is to continue. In the absence of any 
agreement, the bailment is at the option of the bailor and he can 
terminate it at any time. The bailment terminates on the 
destruction of the property. 

458. Use of property. Rule: The thing borrowed must be 
used strictly for the purpose for which it was loaned. 

This rule is most rigidly enforced. If the thing is used in 
any other way or for any other purpose than that for which it 
was obtained, the bailee must make good the loss. A borrowed 
B's horse to ride to a certain place, but instead he rode him 
one and one-half miles farther in a different direction, and the 



258 BAILMENTS 

horse died on the way. A was held liable for the value of the 
horse, though he was not guilty of any negligence. He was 
liable for the injury because of his departure from the terms of 
the contract. 

459. Bailments for the benefit of both the bailor and the 
bailee. In this class of bailments the benefits are not confined 
to one side but are for the benefit of both parties. It is not 
an act of favor or friendship, but is a business transaction. 

460. Pledge. It is a pledge when one party gives personal 
property to another to hold as security for the payment of some 
debt or performance of some act. 

The person transferring possession is called the pledgor; the 
person receiving it the pledgee. This is what may be termed a 
collateral security. Anything that is personal property may 
be pledged. 

461. Duty of pledgee. Rule: The pledge being for the bene- 
fit of both parties, the pledgee is required to use only ordinary 
care. 

The pledgee is not entitled to use the property if its use will 
lessen its value. Thus, if an overcoat be pledged to secure the 
payment of a debt, the pledgee would have no right to wear it. 
But if a horse be pledged it should be used sufficiently to keep 
it in health. 

462. Right to sell. Rule: The pledgee has a right to retain 
possession of the property pledged until the debt be paid, but 
he cannot hold the property to cover debts other than those 
for which the pledge was made. If the debt be not paid when 
due the pledgee may either sue on the debt or sell the property. 

The property is not forfeited to the pledgee. He must notify 
the pledgor to redeem the property by public auction. He 
should be sure that it is an open and fair sale. Or, if he prefer, 
he may file a bill in equity asking for a foreclosure, leaving the 
sale in the hand of the court. Therefore, after default by the 
pledgor, the pledgee may either sue on the debt, sell the prop- 
erty at public auction, or have it sold by the court through its 
officers. When notes are pledged they can not be sold ordinarily. 
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The pledgee must wait until maturity of paper, and then collect 
on the note in the usual way. 

A foreclosure is an equitable proceeding for the purpose of shutting off 
and barring the right of redemption of a mortgagor or pledgor in property, 
after default is made. 

B gave C his note at thirty days for $500 .00 and a pair of horses and buggy 
to hold as security. The note not being paid at maturity, C, without 
giving any notice to B, sold the horses and buggy for $300.00 while they were 
worth at least $600.00. Subsequently B tendered $500.00 in settlement of 
the note, at which time he was informed that the horses and buggy had 
been sold. C must make good to B the value of the property, for he had 
not given the required notice. Had C notified B that he would sell them if 
the note were not paid within a certain time, and had accordingly made 
the sale, he would not have been liable to make good the value of the 
pledge, for it was in conformity with the requirements of the bailment. 

463. Pawnbrokers. The business of a pawnbroker comes 
under this head and is regulated entirely by statute. One of 
the main provisions which is universal is that the pawnbroker 
must make a report to the police department every day at noon 
of all the property that was pledged with him the previous 
twenty-four hours. They must not only describe the property, 
but give a full description of the person who pledged the prop- 
erty. This is done to assist the officers in locating stolen goods. 

464. Bailment for hire. Bailment for hire includes all trans- 
actions where property, labor services or care of property is 
hired of another for a consideration. This is the most impor- 
tant branch of bailments, as it is the one commonly represented 
in business affairs. It is divided into the following classes: 

1. Hire of things. 

2. Hire of services. 

3. Hire of custody. 

4. Agisters. 

465. Hire of things. The hire of things is the hiring by one 
of personal property or chattels belonging to another and for 
a compensation. The hiring of a horse and buggy of a livery- 
man represents this class. If the hirer use the property for any 
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purpose other than that for which it was hired he will be liable 
for any loss or damage. 

A hired a pair of horses and a buggy of a liveryman to drive to a certain 
city. He, instead, hitched the horses to a heavy wagon, loaded with 
grain, and drove them to the same city that he intended to drive them in 
th« carriage. Not being used to heavy hauling, one of the horses injured 
himself and became forever afterwards absolutely worthless. The hirer 
must make good the loss. 

Had the horses given out while driving them to the carriage, 
or sprained themselves in some way, the hirer would not have 
been liable. The thing hired must be returned to the letter 
in as good condition as when received, excepting ordinary wear 
and unavoidable accidents. If a buggy spring or axle should 
break, the loss falls on the owner or letter. In case of animals, 
if a horse should be taken sick the hirer should employ a veteri- 
nary doctor, and his expense would have to be borne by the 
letter, for there is an implied promise in all these cases that the 
thing hired is capable of doing that for which it was hired. 

466. Hire of services. When one delivers property to another 
to have some work done upon it for a compensation it repre- 
sents a hire of service. Leaving a suit of clothes with a tailor 
to have cleaned and pressed is an illustration of this class. This 
differs from mandate in that the bailee's service in a mandate 
is gratis, while in a hire for service his services must be paid 
for. 

A mandate is a bailment contract, in which one party, called 
the manditary, undertakes without reward to render some 
service affecting personal property placed in his charge by another 
for that purpose. 

467. Workman's or bailee's duties. Rule: The workman 
may employ others to do the work for him, provided it was not 
his own personal skill and service that was contracted for. 

B employs a noted artist to paint a picture on valuable mate- 
rial furnished by himself. The artist has the work done by 
one of his students. B need not accept the painting, and can 
compel the artist to pay him for the materials furnished. 
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468o Skill required. Rule: The workman must possess the 
necessary skill to perform that which he undertakes, and if he 
does not he will be liable for damages. 

A, whose occupation is that of a blacksmith, represented himself to be 
a piano tuner, whereupon B let him tune his piano. A could not replace 
a number of pieces which he removed, and otherwise damaged the piano. 
A is not only civilly liable to make good B's loss, but also criminally liable 
for obtaining money under false pretenses. The workman may retain 
possession of the property until his services are paid for. 

469. Hire of custody. A hire of custody embraces cases 
where one person engages another to keep his goods. The 
principal element is the custody of the goods. The bailee has 
no work or labor to bestow upon them. The bailee is required 
to use only ordinary care, as it is for the benefit of both parties. 

A stores his household goods in B's warehouse, and for this privilege 
pays $4.00 a month. The warehouse and contents are destroyed by fire. 
A must bear the loss unless he can show that the fire was caused by B's 
carelessness. 

Going through the building with a lighted cigar would be 
carelessness, which would make the warehouseman liable in case 
of fire. Should the warehouseman deliver the goods to anyone 
other than the right party he will have to make good the loss. 

470. Agisters. An agister is one who takes cattle or other 
animals belonging to another person into his own ground for 
the purpose of feeding them for a consideration to be paid by 
the owner. The agister has a lien on the stock in his possession 
for the payment of the money which is due him for caring for 
them. In case an animal is injured while in the possession of 
the agister the burden of proving negligence on the part of the 
agister is on the owner. In asserting an agister's lien the agister 
is entitled to sell only so much of the property as may be neces- 
sary to pay what is due for the care of the property. 

471. Recapitulation. It is very essential that the student 
bear in mind the degree of care that is required of the bailee in 
the different bailments. Where the bailor receives all the bene- 
fit, the bailee need exercise only slight care, and is liable only 
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for gross negligence. Where the bailee receives all the benefit, 
he must exercise the greatest care, and is liable for the slightest 
neglect. In pledge, and in bailment for hire, both parties are 
benefited; therefore, the bailee is required to exercise ordinary 
care, and is liable for ordinary negligence. 

QUESTIONS 

1. Define a bailment. 

2. What transactions are included in bailments? 

3. Give an illustration of a bailment. 

4. Distinguish between a bailment and a sale. 

5. What is the difference between a bailment and a barter? 

6. What is the liability of a bailor when the bailment is for his own 
benefit? 

7. What is the liability of a gratuitous bailee? 

8. What is a test of a gratuitous bailment? 

9. What is the liability of a bailee where the bailment is for his sole 
benefit? 

10. In the absence of an agreement when does a bailment terminate? 

11. What is the rule in regard to the use of borrowed property? 

12. Define a pledge. 

13. What degree of care is the pledgee required to exercise? 

14. What right has a pledgee to hold the property pledged for payment 
of the debt? 

15. What remedies has a pledgee if the debt is not paid when due? 

16. What is the business of a pawnbroker? 

17. What is included under bailment for hire? 

18. What is a hire of service? 

19. What is the liability of a workman who is lacking in skill to per- 
form the work he undertakes? 

20. What is a hire of custody? 

21. Who is an agister? 

22. What is an agister's lien? 

23. Give a recapitulation of the liability of the different classes of 
bailees. 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A bank undertook without compensation to keep C's silverware 
stored in its vault. The cashier stole the silver and absconded. Is the 
bank liable for the loss? 
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2. A was driving to town and as he passed B's house B stopped him 
and asked if he might throw his plowshare in the back of the wagon for A 
to leave at the blacksmith shop. The share jolted out of the wagon on 
the way to town and was lost. Is A liable for its value? 

3. B borrowed C's horse to drive to a neighboring town. On the journey 
the horse fell and severely cut her leg. B neglected to procure any treat- 
ment for the wound and it became infected and the horse died in a few 
days. Is B liable for the loss of the horse? 

4. B intended to make a journey to a distant city to buy goods. C gave 
B $100.00 to buy some things for C while B was in the city. B was not 
to receive any compensation for his trouble. B was robbed while on his 
way to the city, and lost C's money and also his own. Can C hold B liable 
for the $100.00? 

5. A borrowed B's horse to ride to a nearby town. While on his way 
he was met by some United States cavalry, who forcibly took the horse 
away from A. Is A liable for the value of the horse? 

6. C hired a horse of D to drive to W and back. On the return trip C 
lost his way and finally discovered that he was on the wrong road and five 
or six miles out of his way. He then took what he thought was the best 
way back to W. The horse suffered no injury for the long drive, and it did 
not appear that C had mistreated the horse in any way. Is C liable in 
damages for driving the horse farther than he had intended to do? 

7. A hired a barge from B. The master of the barge deviated from 
the usual course without any justifiable cause, and was caught in a storm 
at sea, and in order to save the lives of the crew, he was obliged to run 
the barge ashore, and both the barge and the cargo were lost. Is A liable 
for the loss of the barge? 

8. A left six horses with B for B to feed and take care of. B kept the 
horses all winter and A failed to pay for their feed and care. B thereupon 
sold all six of the horses to collect what was due him. The bill was not 
as much as the value of any one of the horses. Did B have the right to sell 
all of the horses? 

9. A represented to B that he was a competent carriage painter. A 
left his carriage with B for B to paint it. When A came to get the carriage 
he found that B had done a very poor job and that he knew practically 
nothing about the business. A refused to pay for the work. B refused 
to give up the carriage until the bill for the painting was paid. Can A 
force B to return the carriage without paying the bill? 

10. A loaned B $100.00 and as security B gave A possession of a horse. 
B failed to pay back the money when due. A without any notice to B sold 
the horse to pay the debt. Was the sale valid? 
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CHAPTER XLI 

INNKEEPERS 

ANALYTICAL OUTLINE OF INKEEPERS 

1. Definitions. 

2. Innkeeper's liability. 

3. Duties of innkeepers. 

4. Responsibility for torts of servants. 

5. Lien of innkeepers. 

6. Termination of the relation. 

472. Definitions. An inn is a public place for the entertain- 
ment of man and beast. It is a public house for the entertain- 
ment of those who choose to visit it. Formerly, an innkeeper 
was required to take care of horses as well as persons, but now 
the word is used more in the sense of hotel keeper. There is 
an implied contract for the guest to pay the customary price 
for the entertainment he receives. It is necessary that the 
innkeeper shall furnish both food and lodging. This distin- 
guishes innkeepers from restaurant keepers. An innkeeper is 
also obliged to keep all who present themselves in a proper 
manner. He must hold himself out as ready to furnish food 
and lodging to all travelers, and make a business of receiving 
guests, for a reasonable compensation. This distinguishes an 
innkeeper from a boarding house keeper, since a boarding house 
keeper has the right to select his guests. Such places are not 
open to travellers indiscriminately. 

473. An innkeeper may, therefore, be defined as one who 
holds himself out to the public as engaged in furnishing enter- 
tainment and lodging for travelers for a reasonable compen- 
sation. He must do this as his regular business. One who 
furnishes entertainment occasionally is not considered an inn- 
keeper. 

474. A guest may be defined as one who offers himself to an 
innkeeper for accommodation and is accepted as such. Usually 
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he must be a transient. One who makes a special contract 
for entertainment is not a guest, nor is one who is just invited 
in by the innkeeper for a meal. It may happen that both 
guests and boarders may be entertained at the same house, 
depending on the nature of the contract under which they are 
entertained. One may be a guest although he does not stay 
over night. 

475. Innkeeper's liability. Rule: An innkeeper is. a bailee of 
the baggage and property of his guest. 

At common law an innkeeper was an insurer of the goods of 
his guest. In many states this exceptional liability has been 
modified by statute. Under modern statutes, the innkeeper 
can relieve himself of his liability of an insurer of the goods of 
his guest by providing a safe in which the guest may have his 
valuables locked up, and by posting notices in the rooms that 
such a safe is at the disposal of his guests and that he will not be 
liable for valuables unless they are delivered to him to be locked 
up. Such notice must be brought to the attention of the guest. 
The extreme liability of the innkeeper extends only to such goods 
as are necessary for the comfort and convenience of the traveller 
on his journey. For any other goods the innkeeper is liable 
only as an ordinary bailee. 

476. Duties of innkeepers. It is an innkeeper's duty to re- 
ceive all guests who present themselves in a proper condition 
for entertainment, but he need not receive one who is drunk 
or disorderly, or who is suffering from any contagious disease, 
or who is not able to pay for his entertainment. 

477. Liability for servants. Rule: An innkeeper is liable for 
the acts of his servants and employees, the same as if they were 
his own acts. 

The fact that he was careful in the selection of his servants 
will not relieve him from this liability. Where a servant stole 
the overcoat of a guest the innkeeper was held liable for the 
action of the servant. 

478. Lien of innkeeper. An innkeeper has a lien on the goods 
of his guests to secure the payment of his bill, and he may retain 
custody of a guest's baggage until payment is made. Under 
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the common law he merely had the right to hold the goods, 
but now by statute he also has the right to sell the goods, deduct 
the charges, and turn the balance, if any, over to the guest. 
The innkeeper can detain the property until he is paid,' but if 
he voluntarily surrenders the property over to the guest his 
lien is lost. Statutes in most states now give the same lien 
to boarding house keepers. 

479. Termination of the relation. The liability of the inn- 
keeper continues as long as the guest remains at the inn, and a 
reasonable time thereafter, but after the expiration of a reason- 
able time, he is liable only as an ordinary bailee. If a porter 
meets the train and takes charge of the traveler's baggage the 
relation of guest begins when the porter takes the baggage. If 
the porter delivers the baggage to the train when the guest 
leaves, the relation continues until such delivery is made. 

QUESTIONS 

1. Define an inn. 

2. What implied contract is there between the innkeeper and his guest? 

3. Define guest. 

4. What is an innkeeper's liability for the baggage and property of his 
guest? 

6. What is the duty of an innkeeper? 

6. To what extent is an innkeeper liable for the acts of his servant? 

7. What right has an innkeeper to a lien on the baggage of his guest 
to secure the payment of his bill? 

8. When does the relation of innkeeper and guest terminate? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. While F was staying at a hotel it was destroyed by fire caused by 
defective batteries. F lost a trunk, jewelry, clothing and other personal 
effects. The hotel manager claimed that at the time F registered she 
asked for rates and was quoted a special price per week for her entertain- 
ment. Can F hold the hotel management liable as innkeeper? 

2. R went to a hotel and registered as a guest and left his coat in the 
check room which was in charge of one of the servants of the house. The 
coat was stolen by the servant. Is the hotel management liable for the 
coat? 
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3. G was stopping at a hotel. He left without paying his bill. The 
hotel keeper retained G's trunk. Later, however, he allowed G to take 
the trunk away. A few weeks later when G returned to the hotel, the 
manager seized the trunk and sold it to pay for G's lodging on the former 
trip. Did the hotel keeper have the right to do this? 

4. A gold miner stopped at a hotel and deposited a bag of gold dust 
with the clerk to be locked in the safe. The gold dust was stolen from the 
safe. Was the landlord liable for the loss? 

5. W lived about a half a mile from the hotel. He went to the hotel 
in the evening, stayed all night and had breakfast there in the morning. 
While there his pocket-book was stolen from under his pillow. Is the 
landlord liable? 

6. B stayed at a hotel where a safe was kept for the deposit of valu- 
ables. B went to his room and when he retired he placed his pocket- 
book under his pillow, and during the night it was stolen. There were 
signs posted in all of the rooms to the effect that the landlord would not 
be liable for valuables unless they were deposited in the safe. Can B 
recover the value of his loss from the landlord? 

7. A hotel sent a porter to the train to carry the baggage of guests to 
the hotel. S gave his baggage to the porter to carry to the hotel. It was 
lost between the station and the hotel. Is the landlord liable? 

8. B was a guest at C's hotel. B left his baggage at the hotel while 
he went fishing out in the country, at a near-by lake, for a few days. The 
baggage was stolen during B's absence. Is C liable for the baggage? 
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CHAPTER XLII 

COMMON CARRIERS 
ANALYTICAL OUTLINE OF COMMON CARRIERS 

1. Definition. 

2. Duties and liabilities of common carriers. 

3. Liability for damage to or loss of goods. 

4. Cases in which the carrier is not liable. 

5. Reason for high degree of liability. 

6. Validity of special contracts. 

7. Termination of the risk. 

o r»-n r i j- / L Straight bill of lading. 

18. Bilk of lading ^ Order bill of lading. 



2. Carriers of passengers . 



1. Distinction between carriers of 
passengers and carriers of goods. 

2. Contracts limiting liability. 

3. Liability for baggage. 

4. Right to make rules. 

480. Definition. A common carrier is one who makes a busi- 
ness of carrying goods for the general public from one place to 
another for a compensation. Under this head is included rail- 
roads, ships, express companies, and ferrymen. All of these 
transport goods as a public employment. A common carrier 
holds himself out to the public as ready to serve all persons 
to the extent of his ability. 

481. Duties and liabilities. It is the duty of a common 
carrier to carry for all indifferently. This duty arises from the 
public nature of the business. A refusal to carry up to the limit 
of his ability would render the carrier liable in damages. He 
could be compelled also by a court to perform the duty. Carriers, 
which are operating under special franchises, as a right of way, 
or the right to condemn land for a right of way may be com- 
pelled to furnish reasonable facilities to carry on their business. 
The duty to carry for all indifferently also imposes the duty 
not to discriminate against one shipper in favor of another, by 
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carrying for one at a lower rate than for the other. In most 
states this is governed by statutes which forbid discrimination 
in any form. The federal government has also passed an act 
of congress, known as the Interstate Commerce Act, which 
regulates the rates to be charged on commerce between the 
states. 

482. Liability for damage to or loss of goods. The liability 
imposed by law upon a common carrier for the loss of goods or 
for damage thereto is very great. 

Rule: In the absence of a contract to the contrary, or of 
statutory modification the carrier of goods is absolutely liable 
for the loss or damage to them while in his charge except in 
the following cases: 

(a) The carrier is not liable for any loss occasioned by an act 
of God. This means for any loss by reason of some force of 
nature, as a storm or flood, when such a calamity could not be 
foreseen or avoided by any human agency. An accident, though 
an act of God, may fall upon the carrier and render him liable 
in damages, if he did not exercise due care to prevent the loss. 
If the carrier is guilty of any negligence he is liable; for example, 
in case of a flood, if the carrier could have removed the goods 
by the exercise of due diligence and prevented the loss, he will 
be held liable for his failure to do so. 

(b) The carrier will not be liable for a loss caused by the 
public enemy. If goods are taken from the carrier by armed 
force, or by pirates on the high seas he is not liable. Mobs, 
rioters and strikers are not regarded as public enemies. Where 
the carrier negligently exposes the goods and they are stolen 
he is liable. If the carrier sends the goods over a dangerous 
route and needlessly exposes them to the public enemy when 
he could have chosen a safe route, he is liable. 

(c) A carrier is not liable for loss or damage which is the 
result of the inherent nature of the goods, or of some infirmity 
in them. If animals become violent and injure themselves the 
carrier is not liable. 

(d) The carrier is not liable for any loss which is caused by 
some fault of the shipper. If the shipper packs the goods in a 
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reckless manner, and exposes them to loss by breakage, the 
carrier is not liable. 

(e) A carrier is not liable for any loss which is due to the inter- 
vention of some lawful public authority, as where goods are 
sold or seized by an officer of the court, or are taken and con- 
demned by the health officer. 

483. Reason for high degree of liability. When the goods 
are delivered to the carrier they are taken out of the custody 
and control of the owner. They are no longer under the owner's 
protection. If they are lost or injured it is hard for the owner 
to prove the facts. It is difficult for him to show whether there 
was any negligence connected with the transaction or not. 
Therefore, the law imposes this high degree of responsibility to 
protect the shipper. It practically makes the carrier an insurer 
of the goods. It makes the carrier an extraordinary bailee. 

484. Special contracts. Common carriers have sought to 
avoid this high degree of liability by special contracts. They 
have sought to contract against liability arising by reason of 
their own negligence and that of their servants. 

Rule: These special contracts have usually been held void as 
against public policy, though the courts have allowed the carrier 
to make reasonable contracts limiting his liability to that of an 
ordinary bailee. 

485. Termination of risk. 'Rule: The risk begins as sodn as 
the goods have been accepted for shipment. The liability ends 
when the goods have been delivered to the consignee, or within 
a reasonable time after arrival. 

Where the shipper leaves the goods with the carrier for an 
unreasonable length of time after the shipper has been notified 
of their arrival, the carrier is not liable except as a warehouse- 
man. It is the duty of the shipper to take possession of the 
goods within a reasonable time after receiving notice of their 
arrival, and if he fails to take them the carrier is no longer 
liable as a carrier, but merely as a warehouseman. This reduces 
his liability to that of an ordinary bailee. 

486. Delivery to a connecting line. Rule: Where a carrier 
receives goods to be transported over its own and connecting 
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lines, liability of the first carrier ends when the goods are de- 
livered to the connecting line, unless the first carrier contracted 
to transport the goods to their final destination. 

Merely accepting goods billed to a point beyond its own line 
does not make the carrier liable after the goods leave its own 
line. 

487. Bills of lading. A bill of lading is the written receipt 
by a carrier for goods delivered to the carrier for transportation, 
and an agreement to transport and deliver them to a person 
named therein or to his order. It is signed by an agent of the 
owner of the vessel, railroad, or other transportation agency. 
A bill of lading is both an acknowledgment of the receipt of the 
goods and a contract for their transportation. As a receipt it 
may be explained by parol evidence, as a contract it can not 
be so explained. 

The bill of lading specifies the goods shipped, the name and 
address of the consignee and the condition of the shipment. 

There are two kinds of bills of lading, the straight bill of lading 
and the order bill of lading. 

488. Straight bill of lading. The straight bill of lading is 
issued when there is no intention on the part of the shipper to 
transfer the ownership of the goods to anyone but the con- 
signee. A straight bill of lading is not negotiable. 
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489. The following is the form of the straight bill of lading: 



• Fo*ta 210-trr. 



Uniterm BlH of Latffofl-SlMtard torn StralfM Ml «f ladtaa iffrmd by Utt Interstate C n CeawlaeleB by Order Me. 787 of jee* 27. IN 

MERCHANTS AND MINERS TRANSPORTATION COMPANY. 



(a) STRAIGHT BILL OF LADING— ORIGINAL— NOT NEGOTIABLE. 



Shippers No — 
Agents No — 



RECEIVED, subject to the clarifications and tariffs in effect oo the data of iaaua of thia Original BUI of Lading. 



from . t!ie property described below. In apparent good order, except ai noted 

(contenta and condition of content* of packages unknown), marked, consigned and daatincd oa indicated below, which aaid Company ag "*■ 
to carry to iu uaual place of delivery at aaid destination, if on ita route, otherwiae to deliver to another carrier on the route to aaid destina- 
tion. It i» mutually agreed, as to each carrier of all or any of aaid property over all or any portion of said route to destination, and as to 
. each party at any time interested in all or any of aaid property, that every aervice to be performed hereunder shall be subject to all las 
conditions, whether Minted or written, herein contained (including conditions on back hereof), and which are agreed to by the shipper aad 
£# .accepted for himself and hla assigns. 
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-•Agent 



COMMON CARRIERS 



273 



In the order bill of lading the line marked (a) on the above 
form reads "ORDER BILL OF LADING— ORIGINAL." 
At (b) the following paragraph is inserted: 

"The surrender of the original order bill of lading properly indorsed 
shall be required before the delivery of the property. Inspection of 
property covered by the bill of lading will not be permitted unless pro- 
vided by law or unless permission is indorsed on the original bill of lad- 
ing or given in writing by the shipper." 

At (c) the words "order of" follow the words "Consigned to," 
thus, "Consigned to the order of," otherwise there is no differ- 
ence in the forms of the two bills. 

The following "Conditions" are printed usually on the back 
of both the straight bill of lading and of the order bill of lading. 
As these conditions are for the benefit of the carrier and are 
uniform on all standard bills of lading, they should be care- 
fully studied and fully understood by shippers. They, with 
the statements contained in that part of the bill shown in the 
cut, constitute the contract between the carrier and the shipper. 



CONDITIONS 



Sue. 1. The carrier or party in possession 
of any of the property herein described shall 
be liable for any loss thereof or damage thereto, 
except as hereinafter provided. 

No carrier or party in possession of any of 
the property herein described shall be liable 
for any loss thereof or damage thereto or delay 
caused by the act of God, the public enemy, 
quarantine, the authority of law, or the act or 
default of the shipper or owner, or for differ- 
ences in weights of grain, seed, or other com- 
modities caused by natural shrinkage or dis- 
crepancies in elevator weights. For 1 oss, dam- 
age or ^ delay caused by fire occurring after 
forty-eight hours (exclusive of legal holidays) 
after notice of the arrival of the property at 
destination or at port of export (if intended for 
export) has been duly sent or given, the car- 
rier's liability shall be that of warehouseman 
only. Except in case of negligence of the car- 
rier or party in possession (and the burden to 
prove freedom from such negligence shall be 
on the carrier or party in possession), the car- 
rier or party in possession chall not be liable 
for loss, damage, or delay occurring while the 
property is stopped and held in transit upon 
request of the shipper, owner, or party entitled 
to make such request; or resulting from a de- 
fect or vice in the property or from riots and 
strikes. When in accordance with general 
custom, on account of the nature of the prop- 



erty, or when at the request ot the shipper the 
property is transported in open cars, the car- 
rier or party in possession (except in case of 
loss or damage by fire, in which case the liabil- 
ity shall be the same as though the property 
had been carried in closed cars) shall t>e liable 
only for negligence, and the burden to prove 
freedom from such negligence shall be on the 
carrier or party in possession. 

Sec. 2. In issuing this bill of lading this 
company agrees to transport only over its own 
line, and except as otherwise provided by law 
acts only as agent with respect to the portion 
of the route beyond its own line. 

No carrier shall be liable for loss, damage-, 
or injury not occurring on its own road or its 
portion of the through routo, nor after said 
property has been delivered to the next car- 
rier, except as such liability is or may be im- 
posed by law, but nothing contained in thii. 
bill of lading shall be deemed to exempt the 
initial carrier from any such liability so im- 
posed. 

Sec. 3. No carrier is bound to transport 
said property by any particular train or vessel 
or in time for any particular market or other- 
wise than with reasonable dispatch, unless by 
specific agreement indorsed hereon. Every 
carrier shall have the right in case of physical 
necessity to forward said property by any 
railroad route between the point of shipment 
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and the point of destination ; but if such diver- 
sion shall be from a rail to a water route the 
liability of the carrier shall be the same as 
though the entire carriage were by rail. 

The amount of any loss or damage for which 
any carrier is liable shall be computed on the 
basis of the value of the property (being the 
bona fide invoice price, it any, to the consignee, 
including the freight charges, if prepaid) at 
the place and time of shipment under this bill 
of lading, unless a lower value has been repre- 
sented in writing by the shipper or has been 
agreed upon oris determined by the classifica- 
tion or tariffs upon which the rate is based, in 
any of which events such lower value shall be 
the maximum amount to govern such compu- 
tation, whether or not such loss or damage oc- 
curs from negligence. 

Claims for loss, damage, or delay must be 
made in writing to the carrier at the point of 
delivery or at the point of origin within four 
months after delivery of the property, or in 
case of failure to make delivery, then within 
four months after a reasonable tune for deliv- 
ery has elapsed. Unless claims are so made 
the carrier shall not be liable. 

Any carrier or party liable on account of 
loss of or damage to any of said property shall 
have the f ul 1 benefit of any insurance that may 
have been effected upon or on account of said 
property, so far as this shall not avoid the 
policies or contracts of insurance. 

Sac. 4. All property ehall ( be subject to 
necessary cooperage and baling at owner's 
cost. Each carrier over whose route cotton is 
to be transported hereunder shall have the 
privilege, at its own cost and risk, of compress- 
ing the same for greater convenience in hand- 
ling or forwarding, and shall not be held re- 
sponsible for deviation or unavoidable delays 
in procuring such compression. Grain in 
bulk consigned to a point where there is a 
railroad public, or licensed elevator, may (un- 
less otherwise expressly noted herein, and then 
if it is not promptly un loaded \ be there de- 
livered and placed with other grain of the same 
kind and grade without respect to ownership, 
and if so delivered shall be subject to a lien for 
elevator charges in addition to all other charges 
hereunder. 

Sue. 5. Property not removed by the party 
entitled to receive it within forty-eight hours 
(exclusive of legal holidays) after notice of its 
arrival has been duly sent or given may be 
be kept in car, depot, or place of delivery of 
the carrier, or warehouse, subject to a reason- 
able charge for storage and to carrier's respon- 
sibility as warehouseman only, or may be, at 
the option of the carrier, removed to and 
stored in a public or licensed warehouse at 
tne cost of the owner and there held at the 
owner's risk and without liability on the part 
of the carrier, and subject to a lien for all 
freight and other lawful charges, including a 
reasonable charge for storage. 

The carrier may make a reasonable charge 
for the detention of any vessel or car, or for 
the use of tracks after the car has been held 
forty-eight hours (exclusive cf legal holidays), 
for loading or unloading, and may add such 
charge to all other charges hereunder and 
hold such property subject to a lien therefor. 
Nothing in this section shall be construed as 
1 essening the time allowed by law or as Betting 
aside any local rule affecting car service or 
storage. 



> Property destined to or taken from a sta- 
tion, wharf, or landing at which there is no 
regularly appointed agent shall be entirely 
at risk of owner after unloaded from cars or 
vessels or until loaded into cars or vessels, 
and when received from or delivered on pri- 
vate or other sidings, wharves, or landings 
shall be at owner's risk until the cars are at- 
tached to and after they are detached from 
trains. 

Sec. 8. No carrier will carry or be liable 
in any way for any documents, specie, or for 
any articles of extraordinary value not specifi- 
cally rated in the published classification or 
tariffs, unless a special agreement to do so and 
a stipulated value of the articles are indorsed 
hereon. 

Sec. 7. Every party, whether principal or 
agent, shipping explosive or dangerous goods, 
without previous full written disclosure to 
the carrier of their nature, shall be liable for 
expense or destroyed without compensation. 

Sec. 8. The owner or consignee shall pay 
the freight, and all other lawful charges ac- 
cruing on said property, and, if required, shall 
pay the same before delivery. If upon in- 
spection it is ascertained that the articles 
shipped are not those described in this bill of 
lading, the freight charges must be paid upon 
the articles actually shipped. 

Sec. 9. Except in case of diversion from 
rail to water route, which is provided for in 
section 3 hereof, if all or any part of said prop 
erty is carried by water over any part of said 
route, such water carriage shall be performed 
subject to the liabilities, limitations, and ex- 
emptions provided by statute and to the con- 
ditions contained in this bill of lading not 
inconsistent with such statutes or this sec- 
tion, and subject also to the condition that no 
carrier or party in possession shall be liable 
for any loss or damage resulting from the 
perils of the lakes, sea or other waters; or from 
explosion, bursting of boilers, breakage of 
shafts or any latent defect in hull, machinery 
or appurtenances: or from collision, strand- 
ing, or other accidents of navigation, or from 
prolongation of the voyage. And any vessel 
carrying any or all of the property herein 
described shall have the liberty to call at in- 
termediate ports, to tow and be towed and 
assist vessels in distress, and to deviate for the 
purpose of saving life or property. 

The term "water carriage" in this section 
shall not be construed as including lighterage 
across rivers or in lake or other harbors, and 
the liability for such lighterage shall be gov- 
erned by the other sections of this instru- 
ment. 

If the property is being carried under a 
tariff which provides that any carrier or car- 
riers party thereto shall be liable for loss from 
perils oi the sea, then as to such carrier or 
carriers tho provisions of this section shall be 
modified in accordance with the provisions 
of the tariff, which shall he treated as incor- 
porated into the conditions of this bill of 
lading. 

Sec. 10. Any alteration, addition or era- 
sure in this bill of lading which shall be made 
without an indorsement thereof hereon, sign- 
ed by the agent of the carrier issuing this bill 
of lading, shall be without effect, and this 
bill of lading shall be enforceable according to 
its original tenor. 
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490. Order bill of lading. The order bill of lading is used, 
when it is the intention to transfer the ownership of the goods 
while in transit, or when it is intended to ship the goods with 
the hill of lading attached to a commercial draft for the amount 
of the consignment. The bill with the draft attached is placed 
with a bank for collection and the draft must be paid before 
the goods will be delivered to the consignee. If the owner 
wishes to dispose of the grain or other commodity which he is 
shipping, or if he wishes to obtain money on them while they 
are in transit, he can do so by endorsing the bill of lading to the 
purchaser or to a bank. This form of bill of lading is negotiable 
and may be transferred by endorsement. 

491. The railroads have adopted a standard form of bill of 
lading approved by the Interstate Commerce Commission. 

492. Carriers of passengers. A carrier of passengers is one 
who undertakes to carry persons from place to place, gratu- 
itously or for hire. 

493. Distinction between carriers of passengers and carriers 
of goods. A carrier of passengers is to be distinguished from a 
carrier of goods not only as to the extent of his liability, but 
also from the nature of his contract. The carriage of goods is 
a bailment, and the liability arises out of contract; whereas the 
carriage of passengers is not a contract of bailment, and the lia- 
bility of the carrier of passengers for injury to those he carries 
depends entirely upon his negligence, i.e., it arises out of a 
public duty to carry his passengers safely, and this duty is 
imposed on the carrier by law. The carrier is not an insurer 
of the lives and safety of the passengers, but he is held to a 
high degree of care, and will be liable for even slight negligence. 
While the carrier does not warrant the safety of the passengers, 
he is held to the highest degree of care practicable under the 
circumstances. 

494. Limiting liability. Whether a carrier may limit his lia- 
bility to a passenger by contract, and especially the liability 
for the negligence of servants, is a disputed question. By the 
weight of authority a carrier cannot limit his liability for the 
negligence of his servants. The rule adopted by the United 
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States Supreme Court and by the courts of most of the states 
is that such a limitation cannot be made. It is considered 
contrary to public policy to exempt the carrier from even slight 
negligence .where the lives and safety of human beings are 
concerned. 

495. Baggage. A passenger is entitled to have a certain 
amount of baggage carried free of charge. This includes articles 
of necessity or convenience, for personal use of the passenger, 
but not articles of merchandise. It includes money for the 
passenger's traveling expenses and his personal use. 

496. Liability for baggage. The carrier may limit his lia- 
bility for baggage by special contract, providing such limita- 
tions are reasonable and are brought to the passenger's notice. 
The liability of the carrier for the baggage does not terminate 
until the passenger has had a reasonable opportunity to take 
charge of it after it has reached its destination. 

Rule: Unless the carrier's liability is limited by lawful con- 
tract he is liable as an insurer. 

497. Right of carriers to make rules. A carrier of passengers 
may make such rules for the conduct of this business as he sees 
fit, providing such rules and regulations are reasonable and do 
not subject the passenger to unnecessary inconvenience and 
annoyance. Such rules must not violate the law, nor exempt 
the carrier from liability for his negligence or improper conduct. 



QUESTIONS 

1. Define a common carrier. 

2. What is included under the head of common carrier? 

3. What is the duty of a common carrier? 

4. What can you say of discrimination between shippers by carriers? 

5. What is the liability imposed on a common carrier for the goods 
intrusted to his care? 

6. In what cases is a carrier not liable for loss of goods? 

7. Why should a carrier be held to such a high degree of liability? 

8. Can a carrier limit his liability by special contract? 

9. When does the carrier's liability end? 

10. What is a carrier's liability when goods are received to be trans- 
ported over a connecting line? 
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11. What is a bill of lading? 

12. When is an order bill of lading used? 

13. What distinction is there between the liability of carriers of goods 
and carriers of passengers? 

14. Can a carrier limit his liability for injuries to passengers caused 
by his own negligence? 

15. What is the carrier's liability for the baggage of a passenger? 

16. Can a carrier's liability for baggage be limited in any way, and if 
so, how? 

17. What rules may a carrier of passengers make in the conduct of his 
business? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. B owned a sloop which he used for his own business. On two occa- 
sions he carried goods for C. On the second occasion the sloop was de- 
stroyed, not by an act of God nor by the negligence of B. Is B liable for 
the loss of C's goods? 

2. B owns a vessel which makes regular trips between two ports carry- 
ing passengers and freight. C shipped goods on the vessel. The vessel 
was destroyed by fire at sea. Is B liable for the loss of C's goods? 

3. N shipped sacks of cement over the M Railway. The railway com- 
pany returned the empty sacks free of charge. Eight bundles of sacks 
were lost on the return trip. The railway company defended a suit for 
damages on the ground that there was no consideration for the return of 
the sacks. Is this a good defense? 

4. A shipped goods over the X Railway. The railway company carried 
the goods as far as the junction where they were switched to be taken to 
their destination over another branch of the same line. While the car was 
on the track a violent storm occurred which threatened the destruction of 
the car. The railway neglected to move it, and owing to the rising of the 
water the carload of goods was destroyed. The storm was violent enough 
to be considered an act of God. If the railway had acted promptly they 
could have gotten the car out of danger. Is the railway company liable 
for the loss? 

5. A shipped a car load of goods over the M Railway. Owing to a strike 
on the road the company was prevented from delivering the car promptly, 
and being of a perishable nature the goods spoiled. Is A entitled to collect 
the value of the goods from the railway company? 

6. A shipped a bill of goods over the N & R Railway. The goods 
arrived at their destination at 3 p.m. The agent of the company 
neglected to put the goods in the warehouse, and owing to heavy rain dur- 
ing the night the goods were destroyed. Is the railway company liable? 
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7. B shipped a carload of cattle over the D & R Railway. One of the 
animals became violent during the journey and finally threw itself against 
the side of the car with such violence that it died a few hours afterwards. 
Is the railway liable for the loss of the animal? 

8. C shipped a plate-glass window. In boxing it he did not put a suffi- 
cient number of screws in the frame to hold the box together. The plate- 
glass was broken. There was some evidence of rough usage which jammed 
the cars together with some violence. Is the railway company liable for 
the value of the plate-glass? 

9. D shipped goods over the B & O Railway. The goods arrived at 
their destination on Thursday. The agent immediately notified D that 
he must remove the goods within forty-eight hours. D did not send 
for the goods until Monday. On Sunday night the freight house was 
burned and the goods were destroyed. The cause of the fire was unknown. 
Is the railway liable for the loss? 

10. C shipped goods by the H Steamship Company. The boat ran 
upon a rock and the lower part of the vessel was filled with water. On 
this account the goods were badly damaged. The bill of lading contained 
a provision that the company would not be responsible for damage of the 
goods, from any perils or accidents not resulting from their own negli- 
gence or that of their servants. Is the company liable for the damage of 
the goods? 

11. A box of plate-glass was shipped from New York to Marion, N. C. 
The glass went over four different railroads. At Marion it was found 
broken. The shipper sued the B Railway Company which delivered the 
glass at Marion. The bill of lading provided "That no carrier shall be 
liable for loss or damage not occurring on its own road/' and then only 
for loss by negligence. When the glass was delivered to the last railway 
there was no sign of breakage, nor was there any when it reached Marion 
until the box was opened. Is the B Railway Company liable for the loss? 

12. F was riding on a passenger train. The train slowed up at her 
station but did not stop. The brakeman said to her "You had better 
get off; they are not going to halt any more." She tried to get off, but 
her skirts caught and she was dragged some distance, receiving painful 
and permanent injuries. Is the railway company liable for the injuries 
sustained? 

13. B was in the employ of the F Railway Company and rode to and 
from his work on a ticket, which the railway company furnished to the 
employees without charge. On the back of the ticket was a condition: 
"That this ticket is accepted on the express agreement, that the com- 
pany shall not be a common carrier as to the person riding on it; nor 
liable under any circumstances whether negligence of agents or otherwise 
for injury to the person or property of the passenger using this ticket." 
B was killed while returning from work in a collision caused by the gross 
negligence of the engineer. Is the company liable for his death? 
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14. F was riding on the S Railway. The company charged more fare 
when paid on the train than if a ticket were purchased. The depot where 
F took the train was closed and the agent had gone home, as it was not 
his duty to keep the office open after six o'clock. F had no ticket and on 
this account was ejected from the train, because he refused to pay the 
higher rate. No more force was used in ejecting him from the train than 
was necessary and he received no bodily injury. F sued the railway com- 
pany for damages. Can he recover? 



CHAPTER XLIII 
REAL PROPERTY 

498. Property in general. Property includes whatever can 
be exclusively possessed or enjoyed. There are certain mate- 
rial objects, such as the ocean, light and air unconfined, and 
other forces of nature, which cannot be exclusively enjoyed, and 
are not property. Wild animals not in captivity or domesti- 
cated are not subject to the laws of property. 

499. Corporeal and incorporeal property. As to its intrinsic 
character, property is either corporeal or incorporeal. Cor- 
poreal property has a substantial existence, such as land, build- 
ings, animals, merchandise and other material objects which 
are capable of ownership by man. Incorporeal property does 
not have a substantial existence. It exists only in contempla- 
tion of law. It consists of rights growing out of the use or 
enjoyment of corporeal property, the most important of which 
are easements. An easement is the right of enjoyment in 
another person's land, or the right that one proprietor has in 
the estate of another. Among the most commonly known is 
the right that an owner of soil has to have it supported in its 
natural position by the owner of the land adjoining his; the right 
of way which one has over the land of another, such as a foot- 
path or roadway; the right of one man to draw water across 
the land of another; the right to receive light and air across the 
land of another, and the right of joining colossal buildings for 
the support of each other. 

500. Real and personal property. As to its legal character, 
property is either real or personal. Real property is such as is 
immovable. It consists of lands, buildings and anything that 
is permanently annexed thereto. Personal property is movable ) 
or property that a person can take with him. Personal property 
is also known as chattels. 

There is a distinction between real property and real estate. 
The latter represents the interest that one has in real property, 
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and not the property itself. A person may have a personal 
estate in real property, and that is always the case where the 
interest is less than a freehold estate. A real estate in real 
property is such an estate as in contemplation of law is per- 
manent and without end. 

A personal or leasehold estate is such an estate as in con- 
templation of law is not permanent and without end. 

The following outline represents the principal estates in real 
property: 

II. Fee-simple estates 
2. Life estates { \' £ ow * r ' 
\ 2. Curtesy. 

1. Estate for years. 

2. Estate from year to year. 

3. Estate at sufferance. 

4. Estate at will. 



Estates. 



2. Personal or leasehold. 



501. Inheritable estates, and estates for life. Freehold es- 
tates include estates for life and inheritable estates. An estate 
of inheritance is one that may survive the original owner and 
at hid death descend to his heir at law. An estate for life is 
one that terminates with the life of the tenant or the life of 
some other person. 

502. Fee simple estates. A fee simple estate is an estate 
granted to a man and his heirs in general. It is the largest pos- 
sible estate, and includes all others. The owner may alienate 
it or divide it up into lesser estates. If it has not been dis- 
posed of by will, at the owner's death it goes to his heirs at 
law. An estate in fee tail is an estate granted to a man and the 
heirs of his body. 

503. Estate for life. A tenant who has an estate to con- 
tinue during his life, or that of another person, has full use of 
the land and all its profits during his ownership, but is not 
permitted to do any act which will impair or decrease the value 
of the property. He can take such wood as he needs for his 
fire and for necessary repairs of buildings, fences and the like. 
He also can take minerals and ore from mines already open, 
but is not permitted to open new mines for that purpose. 
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504. Estate in dower. An estate in dower is a life estate 
which a surviving wife has in one-third of all the real property 
that her husband owned during coverture. The husband cannot 
defeat his wife's right of dower by selling or otherwise disposing 
of his property. She may release her right of dower by signing 
the deed with her husband when the land is sold. 

Rule: If the purchaser wish a clear title, the wife must join 
her husband in executing the deed. 

Some states give the wife dower only in land that her hus- 
band owned at the time of his death. Other states give the wife 
dower in her husband's equitable as well as legal estates. 

505. Estate by curtesy. An estate by curtesy is the life 
interest which the husband takes in his wife's real property 
which she owned at any time during the marriage relation. One 
essential requisite to the vesting of this estate is that there must 
have been a child born alive and capable of inheriting the estate. 
The husband has the benefits of the whole estate, and not only 
a part of it, as in the case of a dower. This estate has been 
modified by nearly all the states, many not requiring issue to 
be born. It does not exist in Ohio, Illinois, Texas, Kansas, 
Georgia, Michigan, South Carolina, Indiana, California and 
Louisiana. In these states the husband takes the same inter- 
est in his wife's property as she does in his. 

506. Land contract. When a purchase of land is made the 
transaction is the result of a contract wherein one party agrees 
to purchase upon certain terms and the other party agrees to 
sell. This agreement is called a land contract and is required 
by the fourth section of the Statute of Frauds to be in writing. 
Such a contract does not constitute a conveyance of the land 
but is an agreement to convey at some future time. In selling 
real property it is customary for the seller to furnish an abstract 
of title. This consists of a brief history of all the convey- 
ances that have been made of the land up to the present time. 
The object of this is to show that the present owner has a clear 
title. It requires some time to ascertain the condition of a title 
as it is often necessary for a lawyer to search the records of 
some public office where deeds and mortgages are recorded to 
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obtain the necessary information to render an intelligent opin- 
ion. The purchaser is unwilling to pay over his money until 
he is assured that the title is clear, and the seller will not execute 
and deliver a deed to the purchaser until he receives the pur- 
chase price. To make the agreement binding on both parties 
they enter into a contract in writing called a land contract, in 
which the terms of the agreement are stated. The following is 
a form of a land contract. 

507. CONTRACT FOR PURCHASE OF LAND 

AGREEMENT 

This agreement, made at Baltimore , Md., this first day of June, 
1915 by George R. Reynolds, and Elizabeth E. Reynolds, his wife, 
the parties of the first part, and A. B. Benning, the party of the 
second part, witnesseth: 

1. That the parties of the first part agree to sell to the party of 
the second part, and the party of the second part agrees to buy from 
the parties of the first part, all that tract or parcel of land, ninety- 
five and one-quarter (95\) acres, more or less, known as " Wood- 
land," situated on the Old Frederick Road, in Baltimore County, 
Md., which was acquired by the said Elizabeth E. Reynolds, by 
deed, from Swift L. Brown, et al, dated March 25, 1898. 

2. That the purchase price for the ninety-five and one-quarter 
(95\) acres shall be Nineteen Thousand and Fifty Dollars {$19,050) 
being at the rate of Two Hundred Dollars ($200) per acre, and of 
this amount, Five Hundred Dollars ($500) shall be paid at once upon 
the execution of this agreement, and Fourteen Thousand Five Hun- 
dred Dollars ($14,500) shall be paid upon the expiration of fifteen 
(15) days from the date thereof, at which time the deed to the said 
property shall be executed and delivered. The balance of the pur- 
chase money shall then be paid as follows: Two Thousand Dollars 
($2,000) thereof upon the expiration of six months from the date 
of the said deed, and the remainder thereof, Two Thousand and 
Fifty Dollars ($2,050) upon the expiration of twelve (12) months 
from the date of the said &ee<* both said deferred payments to bear 
interest at six per cent (6%) per annum, and to be secured by a 
mortgage on all of the said property. 
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8. That the party of the second part will pay all expenses inci- 
dent to the drafting and recording of the deed and mortgage afore- 
said; that taxes shall be adjusted to the date of the delivery of the 
deed. The title shall be in fee simple and unencumbered. 
Witness our hands and seals, 

(Seal) 

(Seal) 

(Seal) 

Witness: 

QUESTIONS 

1. Define property. 

2. What is corporeal property? 

3. Define incorporeal property. 

4. What is meant by an easement? 

5. Distinguish between real and personal property. 

6. What is a freehold estate? 

7. Define a fee-simple estate. 

8. What is an estate in fee tail? 

9. Define a life estate. 

10. What is an estate in dower? 

11. How does an estate by curtesy differ from an estate in dower? 

12. Draw a land contract for the following: Grantor, John C.Morris 
and Matilda Morris, his wife; Grantee, John A. Groves; Consideration, 
$3,000; $1,000 to be paid on the signing of this instrument, $1,000 when a 
warranty deed is delivered and the balance within three years from date, 
interest at 6%, payable annually, secured by a mortgage. Description 
of land. Lots one and two in Harrington's Addition to the City of Evans- 
ton, County of Cook, State of Illinois. The grantee to pay all taxes levied 
and to be levied. 



CHAPTER XLIV 
LANDLORD AND TENANT 

508. Leasehold estates. Estates for year, estates at suffer- 
ance, estates from year to year and estates at will represent 
what is commonly called tenancies, the most important of which 
is the tenancy for years. In these tenancies the parties are 
known as landlord and tenant, or lessor and lessee. The rela- 
tionship is created by the owner of real property leasing to it 
another. 

509. Tenancies for years. A tenancy for years is one granted 
for a certain period of time. The word years is simply used 
as a unit of time. A tenancy for years may continue for a 
month, week or even a day. It is created by a contract called 
a lease, so as to begin and end at certain specified dates. The 
following represents a lease, with its usual provisions and 
stipulations: 

510. Form. LEASE 

LANDLORD AND TENANT'S AGREEMENT. 

THIS AGREEMENT, Made this First day of August, 1916, 
between James L. Converse, Landlord, and Henry 0. Harlan, 
Tenant. 

WITNESSETH, That the said Landlord hereby rents to the 
said Tenant house and lot, No. 1824 Michigan Ave., Chicago, III., 
for the term of One Year, beginning on the Tenth day of August, 
1916 ', and ending on the Tenth day of August, 1917, at Six Hun- 
dred dollars a year payable monthly in advance. 

And the said Tenant hereby covenants with the said Landlord 
to keep the premises in good order, and surrender the peaceful and 
quiet possession of the same at the end of the said term, in as good 
condition as when received (the natural wear and decay of the 
property and unavoidable accidents excepted) , and further, (hat the 
said Tenant will not do, suffer or permit anything to be done, in 
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or about the premises which will contravene the policy of insurance 
against loss by fire; nor use, nor permit their use, for purposes 
other than those of a dwelling, and will not at any time assign 
this agreement, or the property thus let or any portion thereof, with- 
out the consent in writing of the said Landlord or his representa- 
tives; and further, that whatever alterations or repairs the said Ten- 
ant shall be permitted to make shall be done at his own expense, 

IT IS FURTHER AGREED, That if the rent shall be thirty days 
in arrear, the Landlord shall have the right to distrain for the same; 
and if the property shall be destroyed or rendered untenantable by 
fire or unavoidable accident, the tenancy hereby created shall be 
thereby terminated, and all liability for rent hereunder shall cease 
upon payment proportionately to the day of fire or unavoidable 
accident. 

AND IT IS ALSO FURTHER AGREED, That this agree- 
ment, with all its provisions and covenants, shall continue in force 
from term to term after the expiration of the term above mentioned — 
provided, however, that the parties hereto, or either of them, can 
terminate the same at the end of the term above mentioned, or of 
any time thereafter, by giving at least thirty days 1 previous notice 
thereof in writing. 

IN TESTIMONY WHEREOF, the said parties have hereunto 
subscribed their names and affixed their seals the day and year first 
above written. 

JAMES L. CONVERSE. (Seal) 
Test: DAVID WRIGHT. HENRY 0. HARLAN. (Seal) 

511. Lease. Rule: The Statute of Frauds requires all con- 
tracts not to be performed within one year to be written. 

Leases extending over one year must be written, therefore, in 
order to enforce them. Some states have extended verbal 
leases to three years. 

512. Rent. Rent is the compensation given for the use of 
property. It may be money or a part of the profits of the 
property, and is usually paid monthly or quarterly. In the 
absence of any statutory regulations or covenants, if the prop- 
erty should be destroyed by fire or other causes the tenant 
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must nevertheless continue to pay rent until the expiration of 
the lease. Statutory regulations Usually relieve the tenant from 
any such responsibility. For instance, in Ohio, Maryland and 
other states a covenant or promise by the tenant to leave, 
restore, surrender or yield up the premises in good repair shall 
not have the effect of binding him to erect similar buildings or 
pay for such buildings as may be destroyed by fire or otherwise 
without negligence on his part unless otherwise expressly pro- 
vided by written agreement, or covenant that he shall be so 
bound. 

513. Assignment and subletting. Rule: Unless he has con- 
tracted not to do so, a tenant may assign his whole interest or 
sublet the premises. 

If he assign his estate, he ceases to have any interest in the 
property, though he remains liable for the rent unless the land- 
lord has consented to the assignment. If the landlord accepts 
the rent from the assignee he will be considered to have con- 
sented to the assignment. The law may bring about an assign- 
ment by the sale of the tenant's estate, or by his death. 

If the lease does not contain a provision to the contrary the 
tenant may sublet the premises or any part of them. The 
grant of a tenant's whole interest is an assignment, but the 
grant of a part of his interest is a sublease. It has also been 
held that the granting of a lease for only a part of the premises 
for the whole of the unexpired term, is an assignment as to that 
part, but other courts hold this to be a sublease. A sublessee 
is a tenant of the first lessee and not of the landlord. If the 
tenant violates a provision in the lease against subletting the 
landlord can reenter and take possession of the property. 

514. Distraint for rent. To distrain for rent is the right 
that the landlord has to seize and to sell the personal property 
found on the premises leased to the tenant to satisfy his claim 
for the rent that is due. 

515. Renewal of lease. Rule: If at the end of the term no 
new lease be made, and the tenant holds over, there is an 
irrebuttable presumption that the old lease, with all its pro- 
visions, is renewed. 
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A rents a house of B for one year. At the expiration of his lease nothing 
is said about a renewal, but A continues to keep possession. He will be 
bound.for another year under the terms of the former lease. 

QUESTIONS 

1. What is understood by leasehold estates? 

2. What is a tenancy for years? 

3. What should be put into a lease? 

4. Does an ordinary lease come under the provisions of the statute 
of frauds? 

5. Define rent. 

6. Where a lease is silent on the question, must a tenant pay rent after 
the leased premises have been destroyed by fire? 

7. Has a tenant the right to assign a lease? 

8. May a tenant sub-lease the property? 

9. What is meant by distraint for rent? 

10. What is the presumption where a tenant holds over without renew- 
ing the lease? 



CHAPTER XLV 
TITLE 

516. Definition. Title is the means whereby an owner of an 
estate acquires his right to property and his right of possession. 

When the owner of real property dies without having dis- 
posed of it, the law does it for him. Leaving no will, he is 
said to die intestate. The persons to whom the law gives his 
property are called his heirs and he their ancestor, and the title 
by which they take the property is called title by descent. All 
other methods of acquiring property, whether by operations of 
law or by acts of the parties, are by purchase. 

517. Deed. The usual method of acquiring title to real prop- 
erty is by deed. A deed, as applied to real estate, is a written 
instrument under seal whereby one person conveys an estate 
to another. The most important deeds are what are com- 
monly known as warranty and quit-claim deeds. The war- 
ranty deed is the one universally used. 

. 518. Differences between warranty and quit-claim deed. In 
a quit-claim deed the grantor conveys only his own title, and 
no more. The grantee has no cause of action against him if 
he should be ousted by others, for the grantor does not warrant 
that his title is superior to all others. He simply relinquishes 
his interest in the property. 

For example B has a claim on a piece of land through an old tax title. 
It has never been determined just what his claim is. The land is now 
owned by C and in order to clear the title C gives B $50.00 for whatever 
claim he may have on the land, and B executes to C a quit-claim deed, 
transferring whatever interest he may have. B does not give any war- 
ranties, or make any covenants to protect C in the possession of the prop- 
erty. He merely grants his interest in the property. 

In a warranty deed the grantor conveys not only his own 

title and interest in the property, but makes certain promises 

or warranties, called covenants, concerning the title which he 

conveys. 
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The most usual covenants are: 1. That he (grantor) has the 
estate which he assumes to convey. 2. That there are no 
incumbrances on the property, such as a right of dower, out- 
standing mortgages, mechanics' liens, unpaid taxes, etc. 3. 
That the grantor, his heirs and successors hold against all per- 
sons claiming title or interest in the land. This covenant runs 
with the land, and anyone who is ousted may sue the grantor 
for the purchase price and interest. There are many other 
interesting points about a deed, but we do not deem it advisable 
to enter into a further discussion of the requisites of a deed, for 
no layman should trust to his own knowledge to draw up or 
examine one with a view to determining its correctness. Law- 
yers and real estate conveyancers are employed for this purpose. 

The following is a form for a quit-claim deed: 

519. QUIT-CLAIM DEED 

THIS INDENTURE, made the fifteenth day of September in 
the year one thousand nine hundred and fourteen. 

BETWEEN Henry A. Smith and Mary Louise, his wife, of 
the City of Camden, in the County of Camden, and State of New 
Jersey, parties of the first part, and Albert Waterman, of the 
same place, party of the second part. 

WITNESSETH, that the said parties of the first part, in con- 
sideration of the sum of one dollar, lawful money of the United 
States, paid to them by the party of the second part, do hereby 
remise, release, and forever quit-claim unto the said party of the 
second part, his heirs and assigns forever. 

ALL that certain messuage of tenement and lot or piece of ground 
situate on the east side of Ninth Street at the distance of one hun- 
dred and ninety-eight feet northward from the north side of Atlantic 
Avenue in the City of Atlantic, County of Atlantic and State of 
New Jersey, being part of Lot No. 14 in said City, bounded and 
described as follows, to wit: Beginning at the east corner of land 
owned by John Turner and running thence north twenty-eight and 
one-half feet; thence east to the east line of Lot No. 1%., thence south 
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to land owned by Alexander Post; thence south to the center of said 
Ninth Street and thence west to the place of beginning. 

TOGETHER with the appurtenances and all the estates and 
rights of the parties of the first part in the said premises, to have 
and to hold the above-described premises unto the said party of the 
second part, his heirs and assigns forever. 

IN WITNESS WHEREOF, the parties of the first part have 
hereunto set their hands and seals the day and year first above 
written. 

(Signed) HENRY A. SMITH. (Seal) 

(Signed) MARY LOUISE SMITH. (Seal) 

Signed, sealed and delivered in the presence of 

(Signed) HENRY RIDER. 
(Signed) JOHN C. POWELL. 

STATE OF NEW JERSEY\ 
ATLANTIC COUNTY J ss * 

BE IT REMEMBERED, That on this fifteenth day of March 
in the year of our Lord one thousand nine hundred and fifteen, 
before me, a Commissioner of Deeds, personally appeared Henry 
A. Smith, and Mary Louise, his wife, who, I am satisfied, are the 
grantors mentioned in the above Deed of Conveyance, and I having 
first made known to them the contents thereof, they acknowledged 
that they signed, sealed, and delivered the same as their voluntary 
act and deed; and the said Mary Louise Smith, being of full age, 
on a private examination apart from her said husband, before me 
acknowledged that she signed, sealed, and delivered the same as 
her voluntary act and deed, freely, all of which is hereby certified. 

(Signed) WILLIAM J. RAMSEY. 

f COMMISSIONER'S \ 
{OFFICIAL seal J 
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520. The following is a form of a warranty deed : 
THIS INDENTURE: 

Made the first day of April in the year One thousand nine hun- 
dred and sixteen 

BETWEEN Amos Todd (Single) of the City of Buffalo, County 
of Erie, and>State of New York, of the first part, and James Brice 
of the same place, of the second part, 

WITNESSETH, That the said PARTY of the first part, in 
consideration of the sum of six thousand dollars ($6,000.00), lawful 
money of the United States, paid by the party of the second part, 
does hereby grant and release unto the said PARTY of the second 
part, his heirs and assigns forever, 

ALL THAT TRACT OR PARCEL OF LAND, situate in the 
City of Buffalo, County of Erie, and State of New York, situate, 
lying and being in the tenth ward of the city of Buffalo, and known 
as lot numbered four hundred and sixteen (416) on a "Map of 
Land in the city of Buffalo lying between Tenth and Twentieth 
Streets" and filed in the County Clerk* s office of Erie County on 
the fifteenth day of June, 1915, bounded and described as follows, 
viz.; Commencing on the northwesterly corner of Seventh Avenue 
and Tenth Street and running thence northerly along the westerly 
side of Seventh Avenue ninety-five (95) feet, thence westerly and 
parallel with Tenth Street eighty (80) feet, thence southerly and 
parallel with Seventh Avenue ninety-five (95) feet to the northerly 
side of Tenth Street, and thence easterly along the northerly side of 
Tenth Street, eighty (80) feet to the place of beginning. 

TOGETHER with the appurtenances, and all the estate and 
rights of the said PARTY of the first part in and to said premises. 
TO HA VE AND TO HOLD the above granted premises unto the 
said PARTY of the second part, his heirs and assigns forever. 

AND the said Amos Todd, party of the first part, does covenant 
with the said PARTY of the second part as follows: 

FIRST.— That the PARTY of the first part is seised of the said 
premises in fee simple, and has good right to convey the same. 

SECOND. — That the party of the second part shall quietly enjoy 
the said premises. 
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THIRD. — That the said premises are free from incumbrances. 

FOURTH.— That the PARTY of the first part will execute or 
procure any further necessary assurance of the title of said premises. 

FIFTH. — That the said Amos Todd, party of the first part, will 
forever warrant the title to said premises. 

IN WITNESS WHEREOF, The said party of the first part 
has hereunto set his hand and seal the day and year first' above 
written. AMOS TODD. (Seal) 

Signed in presence of 

GEORGE HANSON. 
HENRY SMITH. 

STATE OF NEW YORK'] 
County of Erie > ss. 

City of Buffalo J 

On this first day of April, in the year one thousand nine hun- 
dred and fifteen before me, the subscriber, personally appeared 
Amos Todd, to me personally known to be the same person described 
in and who executed the foregoing instrument, and he acknowledged 
to me that he executed the same. 

(Signed) JOHN BROWN, 
Commissioner of Deeds in and 
for the State of New York. 
{SEAL OF COMMISSIONER\ 
{ OF DEEDS. j 

My commission expires February 2, 1917. 

QUESTIONS 

1. Define title. 

2. When is a man said to die intestate? 

3. What are the methods of acquiring title to property? 

4. What is the usual method of acquiring title to property? 

5. Define a deed. 

6. What is the difference between a warranty and a quit-claim deed? 

7. What are the usual covenants in a warranty deed? 

8. Which of these covenants run with the land? 

9. What should a warranty deed contain? 



CHAPTER XLVI 
MORTGAGES 

521, Definition. A mortgage is an instrument conveying 
property upon condition as security for the payment of some 
debt or the performance of some act, and is to become void 
upon payment or performance. The person giving the mort- 
gage is called the mortgagor, and the person in whose favor it is 
drawn is called the mortgagee. The mortgage conveys to the 
mortgagee the legal title to the estate. 

522, Equity of redemption. The equity of redemption is the 
right that remains in the mortgagor to redeem the estate con- 
veyed by payment of the debt. When the debt is paid the 
mortgage becomes void and the legal estate returns to the 
mortgagor. A person may give as many mortgages as other 
parties are willing to take. A mortgage first recorded is called 
first mortgage; second recorded, second mortgage, etc., and 
when foreclosure is made, if the proceeds of the sale are ex- 
hausted in satisfying the first mortgage, the second mortgage 
will remain unsatisfied. The first mortgagee is entitled to have 
his claim fully satisfied notwithstanding the pressing demands 
made by the other mortgagees of the same property that their 
claims should receive some consideration. 

"Recording" is the act of placing on record, or transcribing 
into the official records. A Recorder is a county or state officer 
with duties of keeping and recording deeds, mortgages and other 
papers required by law to be placed in the public records. 

523. Possession. It is the rule in this country that the 
mortgagor retains possession of the mortgaged premises. When 
he does he takes the rents and profits free of any claims of the 
mortgagee, but he is not permitted to commit waste. If the 
mortgagee takes possession he must apply the rents and profits 
to the debt secured by the mortgage. 

524. Insurable interest. Both the mortgagor and the mort- 
gagee have insurable interests in the property. If the mortga- 
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gee insures at his own expense he is entitled to the insurance 
money free of the debt, i.e., he need not apply the insurance 
money to the debt. If the mortgagor insure, and without any 
agreement that it is for the benefit of the mortgagee, he is 
entitled to the insurance money free from any claim of the 
mortgagee. 

525. Foreclosure. If the equity of redemption be lost or 
barred by a failure to make payment the mortgagee has a right 
of foreclosure. This consists in filing a bill in a court of equity 
asking for a decree requiring the property covered by the 
mortgage to be sold and that the proceeds of the sale be applied 
to satisfying the mortgagor's debt. The court will issue a decree 
requiring the property to be advertised for sale, and to be sold 
at public auction. After a ratification of the sale by the court 
the proceeds will then be applied to the mortgagee's claim. 
If anything remain of the proceeds of the sale it is returned 
to the mortgagor. This procedure is known as an equitable 
foreclosure and is the one universally adopted by the states. 
The other method of foreclosure is when the court orders the. 
title to be made absolute in the mortgagee. In this case the 
mortgagee takes possession of the premises as his own. This is 
known as a strict foreclosure, and is very unpopular in this 
country, because in many instances, the mortgagee acquires 
property worth many times the value of the debt. 

526. Statutory regulations. It is not deemed advisable in a 
work of this nature to give further details as to the execution, 
recording, release, assignment, etc., of mortgages, as it is regu- 
lated by statutes, which vary in the different states. Further- 
more, not even the shrewdest and most prudent business man 
would ever attempt to trust these matters to his own knowledge, 
because they abound in technicalities and formalities which 
are understood only by lawyers and real estate conveyancers, 
who have made a special study of them, and it is not our purpose 
to prepare students taking a commercial course to do their own 
conveyancing. The following form illustrates a mortgage. 
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527. MORTGAGE DEED 

THIS INDENTURE, Made this twenty-fourth day of January 
A.D. 1915 between Mary A. Smith in her own right, and John C. 
Smith, her husband, of Douglas County, in the State of Illinois, 
party of the first part, the TREVETT-MATTIS BANKING 
COMPANY, of the City of Champaign, State of Illinois, party 
of the second part: 

WITNESSETH, That the said Mary A. Smith and John C. 
Smith are justly indebted to the party of the second part, as per 
one certain Note of even date herewith, executed by the said Mary A. 
Smi h and John C. Smith for the sum of Three Thousand ($3,000) 
Dollars, borrowed money, payable to the order of said TRE- 
VETT-MATTIS BANKING COMPANY, Five years after 
February 1st, 1915, with interest thereon at the rate of Five per 
cent, per annum, payable annually, according to the tenor of Five 
interest coupons to said Note attached; said Note shall bear interest 
after maturity at the rate of Seven per cent, per annum, until paid, 
and both principal and interest payable at THE FOURTH NA- 
TIONAL BANK, NEW YORK CITY, NEW YORK, in and 
by which said Note it is agreed that if default be made in the pay- 
ment of any interest installment that may become due on said Note, 
as aforesaid, or any portion thereof, for the space of ten days 
after the same shall become due and payable according to the tenor 
and effect of the said Note, as aforesaid, then all said principal 
and interest Notes, except interest for unexpired time, shall at the 
option of the owner or holder of said Note at once become due and 
payable, and may be demanded and collected immediately 'here- 
after, anything therein before contained to the contrary notwith- 
standing. 

NOW, THEREFORE, THIS INDENTURE WITNESS- 
ETH, That the said party of the first part hereby mortgage and 
warrant unto the said party of the second part, and its successors 
or assigns forever, all the following described real estate, (together 
with all the rents, issues and profits thereof), situate in the County 
of Douglas and State of Illinois, to-wit: 

The West Half of the East Half of the South West Quarter and 
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the East Half of the South West Quarter of the South West Quarter 
of Section Twenty-nine (29), Township Sixteen (16) North-Range 
Eight (8) East of the Third Principal Meridian and containing 
Sixty (60) Acres. 

TO HA VE AND TO HOLD the same, together with all and 
singular the tenements, hereditaments, privileges and appurte- 
nances thereunto belonging, or in anywise appertaining (with said 
rents, issues and profits), unto the said party of the second part, 
and its successors or assigns forever, and hereby expressly waiving 
and releasing all right under and benefit of the exemption and 
homestead laws of the State of Illinois, which parties of the first 
part have in and to said premises or the proceeds of the sale thereof. 

IT IS HEREBY COVENANTED AND AGREED, That if 
default be made in the payment of said principal sum of money, 
or any interest installment that may become due thereon, or any 
part thereof, when the same becomes due and payable, or in case of 
waste, or non-payment of taxes or assessments, or neglect to procure 
or renew insurance as hereinafter provided, or in case of a breach 
cf any of the covenants or agreements herein contained, then and 
in such case the whole of the principal and interest of said Note 
shall thereupon, at the option of the said party of the second part, 
or its successors or assigns become immediately due and payable; 
anything herein, or in said Note and coupons contained to the con- 
trary notwithstanding. And this Mortgage Deed may then be 
immediately foreclosed without further notice, and it shall be 
lawful for the party of the second part, or its successors cr assigns, 
to enter into, and upon the premises hereby granted, or any part 
thereof, and to receive all rents, issues and profits thereof. 

And it is further provided that if any tax shall be levied or 
assessment made against the owner or holder of said Note, under 
these presents, under and by virtue of the laws of the State of 
Illinois, for or on account of said Note, or the debt hereby secured, 
the said debt and Note shall, at the election of the owner or holder of 
said Note under these presents at any time thereafter, immediately 
become due and payable, less interest for unexpired time, anything 
herein or in said promissory Note to the contrary notwithstanding, 
and the said mortgagee may proceed as though the time for the 
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payment of said debt had expired by its own limitation, without 
giving notice of such election. 

And, also, upon the maturity of said indebtedness hereby se- 
cured, whether the same becomes due by maturity or by option of 
the legal holder of said Note either in term-time or vacation, to 
consent to the appointment of the said party of the second part, or 
any suitable person, as receiver; and thai said receiver be author- 
ized, directed and empowered to take possession of the said premises 
hereby conveyed, and all crops thereon, and to collect the rents of 
said premises, and to do and perform such other acts as may be re- 
quired by order of the said court or judge making such appointment. 

And in case of the employment of an attorney or solicitor to 
foreclose this Mortgage Deed, or in the event of any suit or pro- 
ceedings at law or in equity wherein the said party of the second 
part, or its successors or assigns, shall be made party to any suit 
or proceedings at law or in equity by reason of its relation to or 
interest in this obligation or debt secured thereby, either as com- 
plainant, plaintiff or defendant, it or its successors or assigns, shall 
be allowed and paid reasonable costs, charges and One Hundred 
Dollars attorney's and solicitor's fees in such suit or proceeding 
by said party of the first part or his assigns, and the same shall be 
a further charge and lien upon said premises under this deed. 

And the said party of the first part, for themselves and their 
heirs, executors, administrators and assigns covenant and agree 
to and with the said party of the second part, its successors or 
assigns, that they will in due season pay all taxes and assessments 
on said premises; and will keep all buildings that may at any time 
be on said premises during the continuance of said indebtedness 
insured in such company or companies and for such an amount 
as said party of the second part, may from time to time direct, the 
policy or policies of such insurance to be so drawn that the loss, if 
any, shall be payable to said party of the second part, and be held 
by it as additional security hereto. And in case of the refusal or 
neglect of the said party of the first part or assigns, or either of 
them, thus to insure or to pay taxes, said party of the second part, 
or its successors or assigns, or the owner or holder of said Note, 
or either of them, may procure such insurance or pay such taxes. 
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or redeem from tax sales; and all monies thus paid and also money 
paid for the extension of abstract of title shall become so much 
additional indebtedness secured by this Mortgage Deed, and shall 
bear interest at the rate of Seven per cent per annum from the time 
of payment, and shall be paid by the party of the first part, or his 
assigns. And in the event of a foreclosure of this Mortgage Deed, 
the above mentioned sums herein authorized to be paid or advanced 
by the said party of the second part, and the attorney 1 s or solicitor's 
fees above provided shall be included in the judgment or decree of 
the court, if same remains unpaid at that time, and upon a fore- 
closure of this Mortgage Deed and sale of said real estate out of 
the monies arising from such sale, there shall be paid: FIRST, 
all costs, fees, charges, and expenses, occasioned by said suit, in- 
cluding solicitor's fee of One Hundred Dollars; SECOND, the 
amount due on said Note interest and monies advanced, if any, 
as aforesaid; THIRD, all money and interest that may be owing 
by the party of the first part or either of them, to the owner or holder 
of said Note at the time of such sale not secured herein; FOURTH, 
rendering the overplus, if any, to the party of the first part or their 
legal representatives. 

A re-conveyance of said premises to be made to said grantor, his 
heirs or assigns, at their expense, on full payment of the indebted- 
ness aforesaid, and performance of the covenants and agreement 
made herein by the said party of the first part. 

IN WITNESS WHEREOF, the said party of the first part 
have hereto set their hands and seals the day and year first herein- 
before written. 

Signed in presence of 

ALBERT JOHNSON. (Seal) MARY A. SMITH. (Seal) 

ISAAC MARTIN. (Seal) JOHN C. SMITH. (Seal) 

STATE OF ILLINOIS A gs 

Cook County J 

I, Charles W. Kossack, a notary public in and for said county, 
and state aforesaid, do hereby certify that Mary A. Smith and her 
husband John C. Smith who are personally known to me as 
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real persons whose names are subscribed to the foregoing instru- 
ment of uniting, as having executed the same, appeared before me 
this day in person, and acknowledged thai they signed, sealed and 
delivered the said instrument of writing as their free and voluntary 
act for the use and purposes therein set forth, including the release 
and waiver of the right of homestead and right of dower. 

GIVEN under my hand and Notarial seal, this 24th of January 
A.D. 1915. 

CHARLES W. KOSSACK, 

Notary Public. 

Wal) 

QUESTIONS 

1. Define mortgage. 

2. Who is the mortgagor? 

3. Who is the mortgagee? 

4. Where is the legal title vested when a mortgage is given? 

5. What is the equity of redemption? 

6. How many mortgages may a person give on a piece of property? 

7; Where there are several mortgages on the same property and fore- 
closure is made, how are the proceeds of sale of the property distributed? 

8. When a mortgage is given who is entitled to possession of the 
property? 

9. Who is entitled to the rents and profits on mortgaged property? 

10. Who has an insurable interest in mortgaged property? 

11. In case mortgaged property is insured, who is entitled to the insur- 
ance money if a loss occurs? 

12. Describe the process of foreclosure. 

13. What is the difference between an equitable foreclosure and a strict 
foreclosure? 

14. What are some of the statutory regulations in regard to foreclosure? 

15. What should a mortgage contain? 



CHAPTER XLVII 
FIXTURES 

528. Definition. A fixture is a chattel that is annexed to real 
property in such a way as to become a part of it. Whether what 
is annexed is to be considered permanent and intended to become 
a part of the realty depends upon the intentions of the annexer, 
which intention is to be inferred from his relation to the land, 
from the mode of annexation and from the appropriation of the 
chattel to permanent use on or with the land. 

529. The right to remove fixtures. How to determine what 
are fixtures, and the right to remove them, is the only question 
for consideration in a work of this nature. The question as to 
the exercising of the right of removal arises between landlord 
and tenant, vendor and vsndee, mortgagor and mortgagee. 
Permanent ownership implies permanent improvements; there- 
fore, chattels annexed to land by the owner are presumed to be 
permanent and a part of the realty. Temporary possession 
implies temporary improvements; therefore, improvements made 
by a tenant are presumed to be only temporary. A tenant, 
therefore, will be permitted to remove improvements which he 
has made to the property, while a vendor will not be. 

Rule: The tenant cannot remove the improvements if it will 
result in injury to the property, neither is he entitled to com- 
pensation from the landlord for the improvements he has made. 

530. Degree of annexation. The old cases invariably hold 
that it is necessary that there should be some physical annex- 
ation of the chattel that it may become a part of the realty, but 
later cases hold that there need not be actual annexation; that 
a constructive annexation is sufficient to show that it was con- 
sidered to be permanent and a fixture. Keys to a house or 
fences on land are to show that there was an intention to make 
the house and fences permanent. 

531- If the chattel be permanently annexed, and its removal 
would injure the property, it cannot be tf ken away. The follow- 

3Q1 
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ing cases show that articles may be fixtures and still not be 
permanently annexed to the realty. Gas and water pipes run- 
ning under floors and walls of a house are non-removable fixtures, 
but gas and water pipes fastened to the walls by means of hooks, 
and passing through holes in the floor, are removable when 
erected by the tenant. Chandeliers, burners and gas fixtures 
attached to the pipes by means of screws, etc., are generally 
removable. Such articles are considered as necessary furniture 
like carpets and pictures, but in the sale of a house, as it stands 
ready for occupancy, the gas fixtures will be included unless 
reserved. Stoves and furnaces put up in the usual way are 
removable by the party erecting them, but when built in the 
chimneys or brickwork, they are fixtures, and not removable. 
In the sale of a saw-mill chains used in drawing up logs, which 
could be hooked and unhooked at pleasure, were held to be a 
part of the mill, being essential to its use as such. An organ 
built in the recess of a church, left for that purpose and nailed 
to the floor, the removal of which would destroy the architec- 
tural design, is a fixture and passes with the sale of the building. 
A church bell in a temporary framework alongside of a church, 
that would be used until the edifice would be ready for the 
reception of the bell, is a fixture, and not subject to execution 
as personal property. Rails lying along the line of an intended 
fence are considered as a part of the realty. Boards in a barn, 
and used as a permanent flooring, and iron posts placed on the 
land for the purpose of building fences, cannot be seized as 
personal property. Poles used for the cultivation of hops are 
a part of the realty, although lying piled upon the ground. 
Rails, spikes, ties, etc., brought on the property and designed 
to be attached to the soil are fixtures. Engines, boilers, burrs 
and mill iron brought to the mill are fixtures although not 
actually attached to the land, and cannot be seized upon execu- 
tion. The signboard of a hotel, formerly hanging outside, and 
afterwards removed and fastened to the wall of a room by 
spikes, is a permanent fixture. 

532. Machinery. The question is often asked, "What ma- 
chinery may be removed from the premises when property is 
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sold or mortgaged?" It is not necessary that the machinery- 
be actually annexed to the freehold. It may be made a part 
of the realty by appropriation. Troughs, duplicate pumps, 
slate-dressing machines, all visible on the property at the time 
of the sale, pass with the purchase, and cannot be removed by 
a vendor. Process kettles resting on a foundation under the 
floor, gasoline pots on brick foundations, which are necessary 
for the business for which the building was erected, are parts 
of it. Ponderous machines, kept in position by their own 
weight, are fixtures, and not removable. Casks, hogsheads and 
tubs, not fastened, are fixtures, if they are too large to pass 
out of any openings in the building. Loose tools about the 
premises are nol considered fixtures. 

" Freehold' ' is an estate in real property either of inheritance 
or for life. 

533. Landlord and tenant — trade fixtures. Rule: The gen- 
eral rule is that all trade fixtures are removable. 

By trade fixtures we mean fixtures that are put upon the 
property for the purpose of carrying on trade. A tenant being 
a temporary occupant, his erections are presumed to be made 
not for the benefit of the real property, but for the better enjoy- 
ment of his possession. If the tenant give up possession of the 
property in as good condition as when he took possession the 
landlord has no reason for complaint. The following strongly 
illustrate the extent to which the doctrine of the removal of 
fixtures has been carried : 

534. Fixtures as between vendor and vendee, mortgagor and 
mortgagee. Rule: When real property is sold or mortgaged the 
fixtures pass to the vendee or mortgagee, although the articles 
were annexed and used for the purpose of trade, manufacture, 
domestic use or ornament. 

The purchaser or mortgagee is clearly entitled to everything 
which has been annexed for the purpose of increasing its value 
or adapting it to the purpose for which it is used, and within 
this principle it has been held that bathtubs and pipes in a 
dwelling and counters in a store, etc., are fixtures, and not 
removable. Mirrors set in the walls, so as to become a part 
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of them, axe permanent fixtures. These rules as to the removal 
of fixtures may be changed, or annulled by an agreement between 
the parties, but where no agreement is entered into concerning 
them the rules as laid down prevail. 

A wooden dwelling-house, two stories high, with a cellar of 
stone and a brick chimney, erected by the tenant for the pur- 
pose of carrying on his business as a dairyman, may be removed 
by the tenant as a trade fixture. Likewise, a carpenter shop 
resting on blocks, and erected by a tenant, is a trade fixture, 
and so is a bowling alley. An icehouse on sills set in the ground, 
and a water tank with a sink, put up by the tenant of a hotel, 
may be t&ken away. Platform scales, counters, shelves and 
partitions are removable as trade fixtures. 

Rule: But if the mode of annexation be such as to indicate 
permanent improvement, or if the removal will cause perma- 
nent injury to the freehold, then the articles cannot be taken 
away. 

Thus, a conservatory added to a house by a tenant, being of 
a permanent character, the removal of which would greatly 
injure the property, cannot be taken away, nor can a summer- 
house, which has been occupied as a dwelling, nor glass put in 
windows. 

535. When tenant must remove fixtures. Rule: The tenant 
must remove his fixtures before the expiration of his lease. If 
he abandon possession he cannot re-enter the premises and. take 
away his chattels. 

Because if he leave without removing them it is presumed 
that he has given them to the landlord. 

536. Remedies for the protection or recovery of fixtures. An 
injunction will be granted to restrain a tenant, vendor or mort- 
gagor who is in possession from severing fixtures. Replevin also 
lies to recover fixtures wrongfully removed. 

A "replevin" is an action to regain possession of personal 
property unlawfully detained, on giving security to try the 
title and respond to the judgment. 
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QUESTIONS 

1. Define a fixture. 

2. How can you determine whether an article is a fixture or not? 

3. How does the question of the right to remove fixtures arise? 

4. When will a tenant be allowed to remove improvements? 

5. What is the present rule in regard to the degree of annexation re- 
quired to constitute an improvement a fixture? 

6. Give some examples of fixtures. 

7. When will machinery be considered a fixture? 

8. What is the rule in regard to removing trade fixtures? 

9. How does the rule as to removing fixtures differ in the case of t» 
tenant or of a mortgagor or vendor? 

10. When must a tenant remove fixtures if at all? 

11. What is the remedy for the protection or recovery of fixtures? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. A rented a farm of B. A for his own convenience bought lumber 
and erected a small building in which to keep his farming tools. A's lease 
expired March 1, 1915. At this time the roads were in bad condition and 
on this account A did not make any effort to remove the building until 
May 1, when B refused to allow him to remove it. Has A the right to 
remove the building? 

2. A sold his (arm to B. At the time of the purchase A had a lot of 
poles ricked up beside the broomcorn shed. These were used during the 
broomcorn season in drying broomcorn. A attempted to remove the poles 
when he left the farm, to which B objected. To whom do the poles 
rightfully belong? 

3. M deeded a piece of real property to H. A dwelling on the property 
contained gas fixtures which were simply screwed on to the gas pipes and 
mirrors which were built into the wall, but were supported by hooks driven 
into the wall. When M moved out he took the gas fixtures and mirrors 
with him, claiming that they did not pass as a part of the reality. Was 
M lawfully entitled to such property as fixtures? 

4. D owned a piece of property on which H foreclosed a mortgage. The 
property consisted of a building and machinery used in the canning busi- 
ness. Part of the machinery was attached to the soil. The rest of it 
while not attached to the soil was necessary in carrying on the canning 
business. Was the mortgagee entitled to such machinery as a part of 
the building? 

5. G sold J a farm. On the farm was a lot of fence lumber where a fence 
had been torn down with the intention of rebuilding it. Was G entitled 
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to remove the lumber on the ground that it was detached and not a part 
of the realty? 

6. M sold a twine factory to C. The building contained heavy machin- 
ery which was fastened to the floor by bolts and attached to the gearing. 
This machinery could have been removed without any material injury 
to the building. The machinery had been put in the building for perma- 
nent use. Did the machinery pass to the vendee as a part of the building? 

7. A rented a theatre of B and put theatre chairs in it, and fastened 
them to the floor with screws. Before the expiration of the lease A had 
removed the chairs. Did he have a right to do this? 

8. A rented a store building of B, and put in the counters and shelving 
at his own expense. On the expiration of the lease A removed them to 
another building he had rented. B brought an action of replevin, to 
recover the counters and shelves. Is B entitled to the property? 

9. A, who conducted a retail clothing business in a store which he 
owned in fee, sold it to B. B claimed the fixtures that were in the build- 
ing which had been used by A. A denied this right, and claimed the 
fixtures as his, as he expected to open another store. To whom do the 
fixtures belong? 
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FIRE INSURANCE 



1. Definition. 

2. Policy of insurance. 

3. Insurable interest. 

4. Agents. 

5. Representations and descriptions. 

6. Alterations and repairs. 
Fire insurance { 7. Assignment of policy. 

8. Sale of property. 

9. Loss must be by fire. 

10. Performance of conditions. 

11. Insurer's right to replace loss. 

12. Amount to be recovered. 

13. Policies in several companies. 

537. Definition. Insurance is a contract whereby, for a stipu- 
lated consideration, called premium, one party undertakes to 
indemnify the other against loss by certain risks. Fire insur- 
ance is an agreement whereby one person agrees to pay another 
a certain sum of money in case the latter should sustain a loss 
of property, because of fire, within a certain time. The person 
who insures the property and agrees to pay the loss is called the 
insurer, and the person who has the property insured and is to 
receive the money or indemnity in case of loss by fire is called 
the insured. An insurance company is usually a corporation 
possessing large capital. 

538. Policy of insurance. The contract that is entered into 
by the insurer and the insured is called the policy. The 
policy being a contract, all the elements, principles and rules 
of construction and interpretation of a contract apply with 
full force in determining the validity of a policy of insurance* 
The insurer agrees to pay to the insured only in case the prop- 
erty described in the policy is destroyed in whole or in part by 
fire. The policy describes the property in full, the amount 
for which it is insured and on which the premium is calculated 
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and the time to the minute when it is to expire, usually at 12 
o'clock noon. 

539. Insurable interest. Rule: In order to make a valid con- 
tract of insurance the policy holder must have an insurable 
interest in the thing insured. 

By this is meant that he will suffer a pecuniary loss in case 
of a fire. If he will not suffer any damages from the destruction 
of the property he has not an insurable interest. It does not 
follow, however, that only one person can have the property 
insured, because the law permits the ownership of distinct inter- 
ests in the same thing, and each owner is entitled to protect 
his own interest. The owner may have the building insured 
to protect his own interest. If there is a mortgage on the 
property the mortgagee may take out a policy to protect his 
interest; the holder of a mechanic's lien on the building may 
have it insured; a purchaser who has paid a part of the pur- 
chase money may protect his interest by insuring the property. 
In any case, however, the total amount of the insurable inter- 
ests can not exceed the value of the premises. 

A mere speculator who has no interest in the property can 
not take out a policy and collect the insurance in case the prop- 
erty is destroyed, since his policy would amount to a mere 
wager, and his contract of insurance would be void for the want 
of an insurable interest. 

540. Agents. As the insurance companies are corporations, 
the business must necessarily be carried on entirely by agents. 
The agents appointed to procure insurance are usually classed 
as special agents, with limited powers. As the contract, called 
policy, between the insurer and insured is written, all the 
representations made by an insurance agent not contained 
therein are not in any way a part of the agreement, even though 
it be the representations that caused the insured to take out 
the policy; yet if those representations be not incorporated in 
the policy they are of no effect whatsoever. The insured, in 
order to protect himself and to understand thoroughly the con- 
ditions of the agreement, should carefully read the policy and 
note its terms and provisions. 
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541. Representations and descriptions. Rule: A misrepre- 
sentation of material facts concerning the thing to be insured 
will free the insurance company from its obligations to indem- 
nify the insured. 

The insurer is entitled to have a full, true and accurate 
description of the property and all that pertains to, or in any. 
way affects, the risk. If the replies to the usual interrogatories 
be false the company may avoid the policy. There is a dis- 
tinction between representations and descriptions which are 
made simply for the purpose of determining the nature of the 
risk. In the former, if there be slight variations it will not 
affect the policy, but in the latter the validity of the policy 
rests on the truths of the descriptions. An entirely erroneous 
description as to the place where personal property is situated, 
or a failure to mention buildings situated near the insured prop- 
erty, in answer to interrogatories, makes the policy void. Where 
a building was described as a dwelling-house, but was used 
partly for a billiard saloon jtnd partly for a restaurant, the 
policy is void. So it is where the description was that the 
building was occupied as a storehouse, whereas a part of it was 
used for hacking hemp and spinning it into rope yarn. But 
where goods were described as in the dwelling-house of the 
insured, and it turned out that the insured had only one room 
as a lodger, and the goods insured were in this room; it was 
held that they were correctly described, as complying with a 
condition in the policy that, "the houses, buildings and other 
places where goods are deposited shall be truly and accurately 
described," since such a condition related to the contruction 
of the house, and not to the interest of the parties in it. 

542. Alterations and repairs. Rule: Alterations and repairs 
do not in themselves change the risk. But if the alterations be 
such that a higher rate of premium would have been demanded 
it will void the policy. 

If property be insured as a private dwelling, and afterwards 
the building be extensively altered for the purpose of running 
a boarding-house, and it be thus used, the policy not prohibiting 
the keeping of such a house, does not vitiate the policy, unless 
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the rate on a boarding-house is greater than that on a dwelling- 
house. 

Rule: If personal property be removed without the consent 
of the insurer from the building in which it was at the time it 
was insured, it will release the insurer. 

However, it is not necessary that an automobile should be in 
any particular place in order to make the insurance valid since 
insurance on such machines is valid at any place. 

543. Assignment of policy. Provisions in a policy that it 
cannot be assigned without the consent of the insurer are valid. 
But after a loss has occurred the insured may assign the policy, 
and the assignment will be valid, even though there be a pro- 
vision in the policy which declares that such an assignment 
shall be void. 

544. Sale of property. Rule: If the property insured be sold 
it will work a forfeiture of the policy. 

The purchaser would have no right to be indemnified for any 
loss in case of fire, neither would, the seller have any right to 
be indemnified, even though the policy be in his name, because, 
having sold the property, he sustains no loss by its destruction. 
If property, when bought, be insured, the purchaser should at 
once obtain the consent of the insurer and have the policy 
transferred. 

545. Loss must be by fire. Rule: The loss must be occa- 
sioned by fire in order to give the insured a claim for damages. 

Where the register of a sugar-house was kept closed by mis- 
take and caused the sugar to overheat and spoil, it was held 
not to be a loss by fire, but by mismanagement. A policy 
against fire covers losses by water or chemicals used in extin- 
guishing the fire, or loss from smoke, or from theft while the 
goods are being removed to a place of safety, but it does not 
cover loss by lightning unless there be ignition. 

546. Performance of condition. A party desiring insurance is 
usually required to fill out a form of application for insurance 
which contains many interrogatories concerning -the location 
and description of the property. All of the representations 
made in the application for insurance are incorporated into the 
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policy by reference in the policy that the said interrogatories 
and answers contained in the application are made a part of the 
contract of insurance. Every condition and provision inserted 
in the policy and in the application must be strictly and liter- 
ally observed. When a provision, which requires that in the 
event of loss an account of the particulars of it is to be rend- 
ered by the insured, is inserted in a policy, no action can be 
maintained until this provision has been complied with. In 
some instances its delivery within a specified time is a condition 
precedent to the right of recovery. 

547. Insurer's right to replace loss. In order to deter evil- 
disposed persons from willfully setting their own property on 
fire for the purpose of obtaining the insurance money, the 
insurer inserts a provision in the policy which gives him the 
right to repair, to rebuild or to pay the amount of the loss. 
This gives the insurer the right to elect which he shall do. 
Where the damage is slight the insurance companies usually 
repair instead of paying the money. A's dwelling-house, insured 
for $3,000, was damaged $500 by fire. The insurance company 
believes the property was set on fire by A for the purpose of 
obtaining the insurance money. The company may, instead of 
paying the loss, expend the money in repairing the building. 

548. Amount to be covered. It is the prevailing opinion 
among many persons that no matter what the property is worth 
the insurer is obliged to pay the amount stipulated in the policy. 
This is erroneous. The amount stated in the policy only repre- 
sents the maximum amount for which the company is willing 
to become liable, and not necessarily the amount that the insur- 
ance company agrees to pay. If a party insure his property for 
more than it is worth he can recover only its real value; but the 
amount insured is the base on which to calculate the premium. 
So that in such a case the insured is the loser to the extent of 
the premium he has to pay on the over-valuation of his property. 

A insures his house, valued at $8,000 for $5,000. A loss occurs by fire 
and water amounting to $2,000; the loss is fully covered, and A is entitled 
to $2,000. Suppose the building were completely destroyed, then the loss 
is not fully insured, and A could only recover the amount of the policy. 
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But if A had insured the property for $10,000, when it was worth only 
$8,000, then in case the property is destroyed by fire, he could recover only 
his actual loss, $8,000, and not the amount stipulated in the policy. 

549. Policies in several companies. Insurance companies pre- 
fer many and small risks to few and large ones, because in case 
of a fire the loss does not cause uneasiness among the policy- 
holders. Thus, a manufacturing company owns a plant valued 
at $50,000, which they decide to have fully insured. No one 
company would insure it for its full value, because in case of 
its destruction the loss might seriously affect the insurance 
company. It will be necessary for the owners of the property, 
if they desire to be fully protected, to take out policies in several 
companies; then, in case of loss, each company, provided there 
were ten of them and each insured for $5,000, would only have 
to pay $5,000, thus dividing the loss among the ten companies. 
If there were only a partial destruction of the property each 
company would pay that proportion of the loss which the amount 
of the policy bears to the whole amount insured. Suppose, in 
the above illustration, the property were damaged to the extent 
of $3,000; this being 6 per cent of $50,000 the total amount 
insured, each company would be required to pay 6 per cent of 
its policy, which would just make good the loss. This rule is 
not affected by the relative dates upon which the policies were 
issued. If one policy had been in force for a year and another 
one for only a day, the liability of the companies would not be 
varied by that fact. 

QUESTIONS 

1. Define insurance. 

2. What is fire insurance? 

3. What is meant by the policy of insurance? 

4. Define premium. 

5. What should a policy of insurance contain? 

6. What is an insurable interest? 

7. Who may take out a policy of fire insurance? 

8. Are the verbal representations of an agent binding on the company? 

9. What is the effect of a misrepresentation of a material fact on the 
validity of a policy? 
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10. Give an illustration of what would be a misrepresentation of a 
material fact in an application for fire insurance. 

11. What is the effect on the validity of a fire insurance policy if the 
insured should alter or repair the building without the consent of the 
company? 

12. Has the insured the right to move personal property from one 
building to another without the consent of the company? 

13. Has the insured the right to assign a policy of fire insurance? 

14. What is the effect on a policy of insurance if the property is sold? 

15. Does a policy of fire insurance protect a purchaser of the property 
without an assignment of the policy to such purchaser? 

16. Is the consent of the company necessary to an assignment of the 
policy? 

17. How strictly are the provisions of a fire insurance policy to be 
observed? 

18. Why should the insurer have the right to replace the property 
instead of paying damages in money? 

19. In case of a loss by fire to what extent is the company liable? 

20. Where property is insured in several companies what proportion 
of the loss should be paid by each company? 

21. Is it usual to insure in more than one company? 

22. Do the relative dates on which the policies are taken out affect 
the liability of the different companies in any way? 

CASES 

(GIVE REASONS FOR YOUR ANSWERS) 

1. Plaintiff took out a policy of insurance on a two-story frame build- 
ing and a stock of groceries. Plaintiff was and had been for several years 
in possession of the premises. About a year previous to the fire and before 
he took out his insurance policy he had bought the lot on which the build- 
ings were erected, and entered into a written contract with the vendor 
by which he agreed to pay $5,000 for the property in five equal install- 
ments, with interest, the title not to be conveyed until all the installments 
were paid. The company refused to pay the policy on the ground that 
the plaintiff had no insurable interest in the property. Is the plaintiff 
entitled to recover? 

2. A desired insurance on his property, but at that particular time was 
unable to pay the premium. Therefore, B had the property insured in 
his own name. The property was destroyed. What are B's rights? 

3. A borrowed of B $2,000, and gave as security a mortgage on his ware- 
house, which was valued at $15,000. B had the warehouse insured for 
$10,000. The property was totally destroyed by fire. Is the insurance 
company liable to B? If so, to what extent? 
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4. An agent insured a planing mill, owned by B, for $8,000. The com- 
pany, when insuring such risks, inserts a provision in the policy which 
requires that the insured shall keep a watchman on the property. The 
agent, in order to induce B to take out a policy, promised that he would 
not require him to keep a watchman on the premises; whereupon B took 
the insurance. The policy, however, contained the usual stipulation 
referred to. The property burnt, but the company refused to pay the 
loss, because the insured did not comply with the conditions of the policy. 
What rights has the insured? 

5. A loaned B $700 with which to buy furniture. A then had the furni- 
ture insured for his own benefit. It was destroyed by fire. Is the com- 
pany liable? 

6. A had his stock of drygopds insured. Subsequently he removed his 
stock into another storeroom, which was much better protected in case 
of fire than the former. Can A collect the insurance in case of fire? 

7. A sold property to B which was fully insured. B, knowing that the 
property was insured, thought that he was fully protected. The property 
was destroyed by fire. Is the company liable to either A or B? 

8. B insured his property, worth about $5,000, for $8,000. The property 
was destroyed by fire. How much can B recover? 

9. A had his property insured for $20,000 in the following companies: 
Etna, $5,000; Hartford, $3,000; Home, $6,000; Vermont, $2,000; Mutual, 
$4,000. A loss of $7,000 was caused by fire. How much must each com- 
pany pay? 

10. A had his dwelling insured and later decided to remodel the first 
story so that he could put in a stock of groceries. He still used the upper 
floors as a dwelling and after he had conducted the grocery for a few months 
the building was destroyed by fire. The company had never been notified 
of the alteration. Is the company liable for the loss? 
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CHAPTER XLIX 

LIFE INSURANCE 

1. Definitions. 

2. Who may insure. 

3. Insurable interest. 

4. Insurance contract. 

5. Application. 

6. Premium. 

(Straight life policy. 
Endowment policy. 
Limited payment life policy. 

8. Surrender value. 

9. Notice of death. 

550. Definitions. Life insurance is a contract to pay a desig- 
nated person, called the beneficiary, a certain sum of money 
on the death of the person whose life is insured. The consid- 
eration for the insurance is called the premium, and it may be 
paid annually, semi-annually, quarterly, or monthly. The 
amount of the insurance may be paid in one sum on the death 
of the insured, or in installments at stated periods for a desig- 
nated length of time. 

551. Parties. The person whose life is insured is called tto 
insured, and the company which undertakes to pay the loss is 
called the insurer, and the person for whose benefit the insu - 
ance is taken out is the beneficiary. 

552. Who may insure. Rule: As a general rule any person 
who is capable of entering into a contract may make a con- 
tract of insurance. It is necessary, however, that the bene- 
ficiary should have an insurable interest in the life of the insured. 

553. Insurable interest. An insurable interest is very hard 
to define. It means a substantial pecuniary interest in the life 
of another. If one depends upon another for support or educa- 
tion, he has an insurable interest in the life of the one on whom 
he is dependent. A minor child has an insurable interest in 
the life of its parents, and a wife in the life of her husband, a 
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creditor in the life of his debtor, and a parent in the life of a 
minor child or one upon whom he is dependent for support. 
Mere relationship, however, is not sufficient, there must be some 
dependency. One brother can not insure the life of another, 
unless one for some reason supports the other. It is not required 
that the insurable interest shall continue until the insurance 
becomes due. If it exist at the time of the policy is taken out 
that is sufficient. Where a creditor has the life of his debtor 
insured to secure the payment of the debt, the fact that the 
debt is subsequently paid, will not prevent the creditor from 
collecting the insurance on the subsequent death of the insured. 
The beneficiary acquires a vested interest in the insurance con- 
tract as soon as it is taken out, and a new beneficiary can not be 
named without his consent, unless the insured has reserved the 
right in the policy to change the beneficiary. The insured has 
the right to make the policy payable to anyone he chooses, if 
he takes it out himself. 

554. Insurance contract. It should be borne in mind that a 
policy of insurance is a contract between the company and the 
parties insured, and that no verbal statements of an agent will 
be allowed to vary the terms of the agreement. An insurance 
policy should be carefully read and thoroughly understood before 
it is executed. 

555. Application. This is usually a written statement signed 
by the insured, in which he answers questions as to his age, 
habits, health, and as to the existence of any dangerous diseases 
in himself or in his ancestry. This application is usually made 
a part of the contract and it is absolutely essential that the 
questions in the application should be answered truthfully, since 
any material misrepresentation will void the policy. 

556. Premium, This is the consideration paid for the insur- 
ance. The amount of the premium depends on the amount 
for which the party is insured, his age, and the kind of policy 
he has taken out. The validity of the policy depends on the 
prompt payment of the premium. 

557. Policies. There are many different kinds of insurance 
policies, and a party seeking insurance should study the differ- 
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ent plans and select one to meet his especial requirements, and 
also that he may understand what he is buying. One bf the 
most common policies is the straight Jife policy. This policy 
provides for the payment of a certain sum on the death of the 
insured on condition that the insured pay the specified premiums 
at stated intervals during his life. 

The endowment policy is one which provides for the payment 
of a certain sum of money to the insured at the expiration of a 
given number of years, or to a designated beneficiary, in case 
the insured dies before the expiration of the endowment period. 
This is an expensive policy as it does not depend wholly on the 
death of the insured, but is payablQ at a specified time. It is 
often a good policy to buy as it necessitates the saving of a 
certain sum of money each year to meet the premiums, and has 
an element of investment as well as protection. 

The limited payment life policy provides for the payment 
of a certain sum on the death of the insured, to a designated 
beneficiary, on condition of the payment of a certain premium 
for a specified number of years, or until the death of the insured, 
if he dies before the expiration of the designated period. 

558. Surrender values. The best life insurance companies 
provide in their policies for a surrender value. This means that 
if the insured decides not to make any further payments after 
two or three years, he need not lose all that he has paid in, but 
will be entitled to have a certain amount of money returned to 
him. The amount that will be returned at the end of stated 
periods may be found in tables in the policy. The amount of 
cash that will be returned at any given period constitutes the 
surrender value of the policy at that time. 

559. Loan value. The insured may also have the privilege 
of borrowing a certain sum of money on his policy after the 
expiration of a few years. This is the loan value of the policy, 
The insured will be required to pay interest on this loan and 
must usually assign the policy to the company to secure the 
payment of the debt. 

560. Paid-up policy. If the insured decides after two or three 
years that he can not afford to carry the policy any longer, he 
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may stop paying the premiums and take out a paid-up policy 
in which the company agrees to pay a certain amount to the 
beneficiary on the death of the insured, without the payment 
of further premiums. The amount of such a policy is usually 
only a small per cent of the original policy', depending on how 
long the policy has been in force. 

561 . Assignment. Life insurance policies are assignable. The 
insured has the right with the consent of the beneficiary, to 
assign a policy to secure a debt. It is necessary, however, to 
give the company notice of the assignment. This does not 
mean that any one else can be placed in the stead df the insured, 
or that the beneficiary can. be changed without the consent of 
the company. 

562. Notice of death. As soon as the insured dies, notice of 
death should be given to the insurance company at once. It 
is usual to have the attending physician sign a death certificate 
stating the time and cause of the death. 



QUESTIONS 

1. Define life insurance. 

2. Who is the insurer? 

3. Define beneficiary. 

4. Who may enter into a contract of life insurance? 

5. What is meant by an insurable interest? 

6. Is mere relationship sufficient to constitute an insurable interest? 

7. Where a creditor has the life of a debtor insured to secure the pay- 
ment of the debt is it necessary that the indebtedness shall continue until 
the policy matures? 

8. What is the nature of a life insurance contract? 

9. Why is an application for life insurance so important? 

10. Define premium. 

11. Name the different kinds of insurance policies. 

12. What is a straight life policy? 

13. What is an endowment policy? 

14. What is a limited payment life policy? 

15. What is the surrender value of a policy? 

16. What is the loan value of a policy? 

17. Has the insured the right to assign a life insurance policy r 
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CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. C was engaged to be married to R. C took out a policy of insur- 
ance on R's life made payable to her as his intended wife. The first pre- 
mium was paid by her and while the policy was in full force, butbeforethe 
contemplated marriage was solemnized R died. The company defended 
a suit on the policy on the ground that C did not have an insurable interest 
on R's life. Can C recover on the policy? 

2. L owed C $70.00 which he was unable to pay. At C's suggestion L 
insured his life for $3,000.00, C paying the first premium and agreeing to pay 
the other. L then assigned the policy to C. L died seven months later 
and C collected the $3,000.00. The administratrix of L then sued C for 
the amount of the insurance over and above the amount that was due 
C en his death on the ground that as far as C was concerned the insurance 
was a mere wager. Can she recover? 

3. An uncle insured his nephew's life. Upon the nephew's death the 
company resisted the payment of the policy on the ground that the uncle 
had no insurable interest on the nephew's life. Can the uncle recover? 

4. WM and J M were partners and conducted the store under the name 
of M & Company. C M made an agreement with W M that W M should 
go to California and work in the mines there for one year, end that one- 
fourth of his earnings should belong to C M and that as a consideration 
therefor, C M should work in the store during W M's absence. To this 
arrangement the other partner consented. Before W M left for California 
C M took out a life insurance policy on W M's life for $1,000.00. W M died 
in California before the expiration of the year. The insurance company 
defended payment on the policy on the ground that C M had no insurable 
interest on W M's life. Is this a good defense? 

5. C took out a life insurance policy in favor of M who was his sister- 
in-law. C paid the premium himself and on his death the insurance com- 
pany refused payment on the policy on the ground that M had no insur- 
able interest in C's life. Is this a good defense? 

6. C took out an insurance policy and in the application stated that he 
had never been afflicted with a certain disease, when as a matter of fact 
he had been ill with this disease twice before the policy was issued. The 
company defended a suit on the policy on the ground that C's statement 
was a warranty and being untrue the policy was void. Is this a good 
defense? 

7. R took out a life insurance policy on the life of his son Charles and 
answered "No" to the question, "Have you ever been refused an in- 
surance by any other company?" As a matter of fact he had been re- 
fused insurance by two other companies within three weeks. Would such 
a statement render a policy void? 
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8. C applied to an insurance company for a policy of insurance. was 
unknown to the agent of the company and was a man who appeared to be 
in good health. The agent did not ask him any questions concerning his 
habits of life. As a matter of fact C was very badly addicted to 
the use of strong drink. The company sought to avoid the policy on the 
ground that C had withheld a material fact. Should the policy be avoided 
on this account? 

9. F in an application for insurance stated that he was thirty years 
of age. As a matter of fact he was thirty-five years of age. The policy 
contained a provision that if the answers made by the applicant were 
untrue the policy would be null and void. Is the company liable on the 
policy? 

10. A owed B $300.00 which he was unable to pay. To secure the 
payment of the debt B took out a life insurance policy on A's life for $500.00. 
Two years later A paid B the full amount of the debt. Two years after 
the payment of the debt A died. B had kept up the premium of the policy. 
The company defended a suit on the policy on the ground that B had nc 
interest in A's life at the time of A's death. Is this a good defense? 



CHAPTER L 
WILLS 

563. Definitions. A will is the solemn disposition of one's 
property to take effect upon his death. 

The person making a will is called the testator when a man, 
and a testatrix when a woman. One who dies leaving a will 
is said to die testate, if he dies without making a will he is said 
to die intestate. A legatee or devisee is the person to whom a 
legacy or devise is given. 

The words commonly used in a will are "I give, devise, and 
bequeath." The word devise is appropriately used when the 
gift is real property, and bequeath when the gift is personal 
property. These are nice distinctions, but they mark exact 
language and it is best to use them. 

564. Kinds of wills. There are two kinds of wills. (1) 
Written, (2) Unwritten. An unwritten will is called a nuncu- 
pative will. 

A nuncupative will is valid only where the testator was over- 
taken by sudden illness and had no time to make a written will. 
They are confined to personal property, usually limited in 
amount, and are most frequent in the case of soldiers in actual 
service or sailors at sea. 

The most common form of will is in writing and may be 
written by the testator himself or by some one for him, if it is 
duly signed by the testator. 

565. Distinction between a will and gift. A will is not in- 
tended to take effect until the death of the testator and no 
title of any kind will vest in the beneficiary until that time, and 
the will is subject to revocation at any time before the testa- 
tor's death. 

A gift takes effect at once. Gifts are of two kinds: (1) gifts 
between living persons, (2) gifts made in contemplation of 
death. To make either kind of gift valid a present title must 
vest at once. 
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A beneficiary is the person entitled to the income or enjoy- 
ment of property the title to which is held by another as trustee. 
In life insurance it is the person to whom the policy is made 
payable. In a will it is the person mentioned as an heir. 

566. What property may be disposed of by will. All property, 
both personal and real, to which the owner may be entitled at 
the time of his death may be disposed of by will, subject to 
certain statutory restrictions. The most common restrictions 
are as follows: 

1. The expenses of administration and allowances for the 
support of the widow and minor children during the settlement 
of the estate are usually made a first charge on the testator's 
property. 

2. The widow is entitled to dower in the testator's real 
property and this will be preserved to her unless other pro- 
vision is made for her in the will. In most states she can elect 
to take her dower or take under the will, but she can not take 
both. 

3. The homestead interest of the widow and minor children 
can not be cut off by will. 

4. The right of creditors to have their claims paid out of 
the estate can not be defeated by will. 

5. Children not provided for in the will will usually take 
as heirs unless it appears that their omission was intentional. 

Subject to the above restrictions a competent testator may 
dispose of his property as he chooses. He may select such of 
his children or his relatives as he desires for his beneficiaries, 
or he may leave his property to a stranger. 

567. Who may make a will. Rule: Any person of required 
age, and who is of sound mind and under no constraint may 
make a will by complying with the formalities required bylaw, 
as a general rule. 

In a majority of the states the age of twenty-one years is 
required to make a will, but in a number of states a female can 
make a will at eighteen. In order to make a valid will the tes- 
tator must be of sound mind. It has been held that a person 



wills 323 

might be capable of making a will when he would not be cap- 
able of making a contract or a deed. This is for the reason 
that in making a contract or a deed the party has some one 
to contend with, who is anxious to make as good a contract 
as possible, but in making a will the party is alone and is not 
obliged to contend with any one. Mere weakness of mind or 
loss of memory does not incapacitate one to make a will unless 
they are sufficient to deprive the testator of what is understood 
as a sound mind. 

568. Who may take by will. As a general rule any persons 
may take by will, including infants, married women, insane 
persons. A corporation may take by will such property as it 
is allowed to hold. By statute in many of the states a sub- 
scribing witness is not allowed to take under a will, unless there 
are a sufficient number of subscribing witnesses without the 
signature of the one to whom the gift was made. 

569. Formalities required in making a will. This subject is 
regulated by statute, but most of the states require that the 
will should be in writing, signed by the testator, and the execu- 
tion of the will attested by two or more competent witnesses. 
This, of course, does not include nuncupative wills. 

570. Requirement of writing. Where a statute requires a 
will to be in writing, it may consist of a blank form on which 
part of the terms are printed and then filled in in writing or 
it may be written on a typewriter, or written and signed in 
pencil. If the will is written on several sheets of paper it is 
not necessary that each sheet should be signed. A will may be 
written in any language, if the testator understands the lan- 
guage used, or it is translated to him so that he understands 
the contents of the will. 

571. Signing of the will. Rule: The statutes require that a 
will should be signed by the testator. 

The usual method is for the testator to sign with his own 
hand and sign his name in full. He may, however, merely make 
his mark or sign his initials, just so he shows an intention of 
authenticating the instrument. Unless the statute requires the 
instrument to be signed at the end or the foot, the signature 
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may be on any part of the instrument, if it is the intention to 
authenticate the whole will by such signature. 

572. Sealing of the will. Unless required by statute a will 
need not be under seal. If the statute requires a seal it must 
be used. 

573. Attestation and subscription of witnesses. Rule: All of 
the states require that a will must be attested and subscribed, 
in the presence of the testator by two or more competent 
witnesses. 

In some states the will must actually be signed in the pres- 
ence of the witnesses, in other states it is sufficient if the testator 
acknowledges a signature previously made as his signature. 
This difference depends on the wording of the particular statute. 
In some states the statute requires that the testator shall declare 
to the witnesses that the instrument is his will. In such states 
a failure to make such a declaration would defeat the will. It 
is not usually essential that the witnesses should know the con- 
tents of the will. The witness must sign in the presence of the 
testator. They will be considered to have signed in the testa- 
tor's presence, if they sign at a place where the testator could 
have seen them,, if he had desired to do so. 

574. Who are competent witnesses. The witnesses must be 
at the age of discretion though not necessarily of full age, and 
must be disinterested and credible. The number of witnesses is 
fixed by statute and is rarely less than two or more than three. 

575. Codicils. A codicil is some addition to, or some modi- 
fication of a will. It requires the same capacity, and must be 
executed with the same formalities as the will of which it forms 
a part. It may add to the will, or alter, confirm or explain, or 
even revoke it. There may be many codicils to one will. 

576. Revocation of wills. Rule: During the life-time of the 
testator the will may be revoked, altered, or superseded by 
him at any time. 

To effect a revocation, the testator must have the same 
capacity which is required for making a will. To revoke a will 
the revocation must be made with the same formalities as the 
original will, or it may be revoked by tearing, burning, can- 
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celling, or obliterating it with the intention of revoking it. The 
extent of destruction, obliteration, or cancelling required de- 
pends upon the statute, but also upon the intention of the tes- 
tator. Where the whole will is physically destroyed there can 
be no question, but where such is the intention, the tearing off 
of the seal, cutting out or cancelling of the name, tearing the 
instrument in two, have been held sufficient to revoke the will. 

577. Contract to leave property by will. Rule: A contract to 
leave property by will is valid but there must exist an actual 
contract, and not a mere promise without any consideration. 

It is not enough that the party claiming has rendered valu- 
able services in the hope or expectation that he will obtain 
compensation through the testator's will. There must be a 
promise on the part of the testator to make the gift. It is also 
necessary for the party claiming to show that he has performed 
his part of the agreement. The contract to make the will must 
have all of the essential elements of a valid contract. A con- 
tract to bequeathe personal property or to leave a money legacy 
is valid though not* in writing, but a contract to devise real 
estate must be in writing to satisfy the Statute of Frauds. 

578. By what law is the will governed. Rule: Where real 
estate is disposed of by will all questions as to the capacity of 
the testator, his power to dispose of his property, and the for- 
malities required to execute a valid will, are governed by the law 
of the place where the land lies. As to personal property, the 
law of the testator's domicile governs. By domicile is meant 
the place where the person lives or has his home. It is the 
place where one lives as distinguished from the place where one 
stays temporarily. By statute in some states the law of the 
place where the will is made will govern the formalities required 
to execute the will. 

579. Probate of the will. Rule: The will is of no effect until 
it has been proved and allowed by law. 

In most states the probate of wills is committed to some 
special court established for that purpose, as a probate court, 
or a surrogate's court. In the absence of statutory limitations 
a will may be admitted to probate at any time after the death 
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of the testator, but acts done and rights acquired under a pre- 
vious grant of administration will be protected. If A dies 
and no will is found and an administrator is appointed, who 
proceeds to settle up the estate, and then a will is found, the 
will may be probated but the rights of persons who have pur- 
chased interests in the estate will be protected. Any person 
interested in the estate may apply for the probate of the will, 
and the statute usually makes it the duty of the executor or 
any person having the will in his possession to produce it for 
probate. 

"Probate" is the proceeding by which a will is proved and 
legally established. 

580. The law of descent and distribution. Rule: Where the 
owner of property dies without leaving a will, or has left prop- 
erty which his will does not dispose of, the law determines the 
disposition which shall be made of it. 

The law referring to real property is called the Statute of 
Descent, and when referring to personal property is called the 
Statute of Distribution. The right to take property by descent 
or distribution is not an absolute one, but depends entirely upon 
the statute. These statutes may be changed at any time, 
the law in force at the time of the intestate's death is the law 
which controls. The law of descent of real property is governed 
by the law of the place where the land is situated. The personal 
property is distributed in accordance with the law of the intes- 
tate's domicile at the time of his death. Upon the death of 
the intestate his real property is deemed to vest at once in his 
heirs by operation of law without any order of court. How- 
ever, the realty may be subject, in case of a failure of personalty, 
to contribute toward the payment of the debts of the intestate. 
As a rule the personal property is the primary fund out of which 
the debts are to be paid, but if this is not sufficient, the real 
estate can be taken to make up the deficiency. Most states 
have a statute to th;s effect. 

The distribution of the personal property is usually post- 
poned until the final settlement of the estate. If the personal 
property is more than enough to pay the debts of the intestate. 
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the persons entitled to distribution have a vested right to the 
property, but no title until a decree of distribution is entered 
by the court. 

QUESTIONS 

1. Define the term will. Testator. Testatrix. 

2. When is a person said to die testate? Intestate? 

3. What words are commonly used in a will? 

4. How many kinds of wills are there? Define each kind. 

5. What is the distinction between a will and a gift? 

6. What property may be disposed of by will? 

7. What restrictions are there on the right of one to dispose of his 
property by will? 

8. Who may make a will? 

9. How must a will be attested? 

10. Who are competent to witness a will? 

11. What is a codicil? 

12. How may a will be revoked? 

13. What is the law in regard to a contract to leave property 1 y will? 

14. By what law is a will governed? 

15. What is meant by the probate of the will? 

16. When does a will become effective? 

17. What is the law of descent? 

18. What is the law of distribution? 

19. Where real property is devised by will, what law will govern its 
distribution? 

20. How are the debts of one who leaves a will to be paid? 

CASES 
(GIVE REASONS FOR YOUR ANSWERS) 

1. A was ready to start to town oa the running gears of a wagon, to 
which he hitched a very wild team of horses. Before starting he wrote 
on the back of an envelope, which he had in his pocket these words: "If 
anything happens to me before I get back, I want my wife to have all of 
my property.' ' The team ran away and killed him and this envelope was 
found on his body. Is this writing good as a nuncupative will? 

2. G was lying on her death-bed. She called X to her bedside and 
delivered to him three United States bonds which she instructed him to 
give to her brother Edward on her death. After her death X delivered 
the bonds to Edward as directed. The only heir of G was her husband 
and he sued X for conversion of the bonds. Is the husband entitled to 
the bonds as the heir cf G? 
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3. X made a will. It was signed by A and B as witnesses. They did 
not sign the will in the room where the testator was lying in bed but in the 
adjoining room. The door between the two rooms was open, but it was 
impossible for X to see them sign their names. The statute provided 
that the witnesses should sign in the presence of the testator. Is the 
will valid? 

4. A made a will. One of the subscribing witnesses required by statute 
was a boy eighteen years of age. Is the will good? 

5. B executed a will in which all of the requirements of the statute were 
followed. One of the subscribing witnesses was also a legatee under the 
will. Will the subscribing witness be allowed to receive his legacy? 

6. C made a will. Later he made a second will revoking the first. The 
second will was subscribed by only two witnesses, while the statute cf the 
state required three. The first will conformed to all of the requirements 
of the statute. Will the property be distributed in accordance with the 
first will or the second? 

7. A made a will in which he gave all cf his property to his aunt who 
was his housekeeper. Later he decided to destroy the will and allow his 
property to be distributed according to law among his children. He was 
in poor health and hardly able to see. He asked the aunt to bring him his 
will as he was sick and unable to leave the room. She went to his desk 
in another room and returned with a paper in her hand and said, "Here 
is your will." He threw the paper into the stove and it was destroyed. 
After his death the aunt produced the will, as she had handed the testator 
another paper. Is the will good? 

8. B was a niece of A's. She kept house for A for the last seven years 
of his life. He was sick most of the time and was a great care. He often 
told her that if she would stay with him until he died he would will her 
one hundred acres of land. A died without making a will and his property 
was taken by his children as his heirs. A owned several farms in different 
states. Some of his land was worth $250.00 per acre and some of it was 
not worth more than $5.00 per acre. Has B any way of enforcing A's prom- 
ise to will her one hundred acres of land, or any other compensation for 
her services? 

LEGAL MAXIMS 

1. No one is bound to do what is impossible. 

2. No injury is done by things long acquiesced in. 

8. Voluntary outward acts indicate the inward intent. 

4. An action is not given to one who is not injured. 

5. The act of God does wrong to no one. (That is, no one is re- 
sponsible in damages for inevitable accidents.) 

6. Ignorance of the law is no excuse. 
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7. An act done by me against my will is not my act. 

8. The proof lies upon him who affirms, not him who denies. 

9. Let the purchaser beware. 

10. That is certain which can be made certain. 

11. No one is punished for his thoughts. 

12. Confirmation supplies all defects, though that which has been done 
was not valid at the beginning. 

13. When two parties are equally in fault the claimant is always at the 
disadvantage, and the party in possession has the better cause. 

14. Debts follow the person of the debtor. 

15. The law helps persons who are deceived, not those deceiving. 

16. A man's house is his castle. 

17. A gift is not presumed. 

18. Equity looks upon that as done which ought to be done. 

19. He who comes into court must come with clean hands. 

20. Every man is presumed to intend the natural and probable conse- 
quences of his own voluntary acts. 

21. A right of action cannot arise out of fraud. 

22. A contract cannot arise out of an illegal act. 

23. The law does not regard the fraction of a day. 

24. No one shall be profited by his own wrongs. 

25. Public rights are to be preferred to private right. 

26. A right cannot arise from a wrong. 

27. Many promises lessen confidence. 

28. No one can be punished twice for the same fault. 

29. No man can contradict his own deed. 

30. Things invalid from the beginning cannot be made valid by subse- 
quent acts. 

31. A thing void in the beginning does not become valid by lapse of 
time. 

32. Ratification is equal to command. 

33 A wrong is not done to one who knows and wills it. 

34. If anything is due to the corporation it is not due to the individual 
members of it, nor do the members individually owe what the corporation 
owes. 

35. When the law presumes the affirmative the negative is to be proven. 
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EXEMPTIONS 



Statb 


Homestead 


Personal Pbopbktt 


Wages 




$2,000 


$1,000 




Alaska 








Arisona. ........ 


14,000; head of resident 


Specified articles 


One-half earnings pre- 




family. 




ceding 30 days. 


Arkansas 


160 acres if not more 


Married, or head of 


For 60 days if not over 




than $2,500, not less 


family, $500 and wear- 


$200; limit, including 




than 80 acres, regard- 


ing apparel; others, 


persona property $500. 




less of value; in 


$200 and wearing ap- 






towns, } acre limit 


parel. 






$2,500, not less than 








1 acre, regardless of 








value. 






California 


Head of family, $5,000; 


Specified articles 


Earnings, preceding 30 




others, $1,000. 




days. 




$2,000 


Specified articles 


60% to head of family. 


Connecticut 










etc.; library, $500, etc. 




Delaware 


None 


Special law for each 


All; but on accounts for 






county. 


necessaries 90 per cent 
exempt. 


District of Co- 


None 


$300 to head of family 


Head of family $100 per 


lumbia 




in household goods; 
$200 in stock in trade 
and $200 in fixtures to 
a merchant who is the 
head of family; othor 
specified articles. 


month for 2 months. 


Florida 


160 acres; in towns \ 
acre. 


$1,000 


Entire wages if head of 






family. 


Georgia 


Total real and personal, 


$300 household furni- 


All persons $1.25 on 




$1,500. 


ture. 


daily, weekly, or 
monthly wages and 
50% of the excess. 


Idaho 


$5,000, head of family; 


Specified articles. 


Preceding 30 days. 




$1,000 others, if se- 








lected and declara- 








tion filed before exe- 








cution. 






Illinois 


$1,000 


$100 to person not head 
of family; head of 


Head of family, $15 per 






week. 






family same and $300 








in addition. 




Ipdiana. ........ 


Total real and personal, 
$600 to householder. 


Householder $600 


One month. 






Iowa 


40 acres; \ acre in city. . . 


Pension money; speci- 
fied articles. 


Preceding 00 days. 






TTftnaftfl 


160 acres; 1 acre in city. . 


Specified articles 


Preceding 3 months. 
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State: 


Homestead 


Personal Property 


Wages 


Kentucky 


$1,000 


Specified articles 


00% of salary, $75 per 








month or less; earn- 








ing over $75, only 








$67.50 exempted. 


T^miwiftna. 


160 acres; not exceeding 


Specified articles 


All wages of laborers 




$2,000. If in New Or- 








leans must be re- 








corded. 






Maine 


$500; must be registered. 


Specified articles 


$20 within one month 








except in suit for nec- 








essaries. 


Maryland 


No homestead 


Specified articles; other 


$100. 






exemptions not ex- 








oeeding $100. 




Massachusetts . . 


$800; must be recorded. . 


Specified articles 


$20; against debts for 








necessaries, $10. 


Michigan 


40 acres; not exceeding 


Specified articles; $250 


Minimum $8; 80% not 




$1,500, or one city lot 


stock in trade. 


exoeeding $30 to house- 




not exceeding $1,500., 




holder, to non-house- 
holder \ the same. 


Minnesota 


80 acres; in city, 1 lot; 


Specified articles 


$35 within 30 days. 




in town, under 5,000 } 








acre. 






Miaaiasippi 


160 acres; not exceeding 


Specified articles; in 


Head of family $50. 




$3,000. 


towns, $250; life insur- 
ance, $10,000 to spec- 
ified beneficiary or 
$3,000 to estate. 




Missouri 


Cities of 40,000 or over, 


$100 in household goods 


None, if not head of 




$3,000; and not to ex- 


to head of family; 


family. 90% to head 




ceed 18 square rods; 


provisions on hand to 


of family. 




elsewhere, $1,500; not 


$100; also specified ar- 






to exceed 160 acres. 


ticles, or other prop- 
erty $300. Not head 
of family, tools of 
mechanic and wear- 
ing apparel. 




Montana 


160 acres; in towns, J 


Specified articles 


For 45 days when head 




acre, not exoeeding 




of family; for neces- 




$2,500; must be re- 




saries subject to exe- 




corded. 




cution. 


Nebraska 


$2,000, 160 acres; in 


$500 


00% of wages due. 




city, 2 lots. 






Nevada 


$5,000 


Specified articles 


$50 when necessary to 








support of family of 








debtor; wages 30 days. 


New Hamp- 


$500 


Specified articles 


$20, not exempt . as 


shire 






against necessaries. 


New Jersey 


$1,000; must be recorded. 


$200 and wearing ap- 
parel. 


All wages exempt. 
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State 


Homestead 


Personal Property 


Waoes 


New Mezioo.... 


$1,000 


Specified artioles 


For 60 days. 


New York 


$1,000 when declared 


Specified articles 


For 60 days before suit. 


North Carolina. 


$1,000 


$500 


For 60 days. 


North Dakota.. 


$5,000; not exceeding 160 


Specified artioles; also 


Exempt only as other 




acres in oountry, 2 


others not exceeding 


personalty. 




acres in town. 


$500. 




Ohio 


$1,000; or in lieu of 
homestead $500 in 


Specified articles 


For 3 months if head of 






family; if for neces- 




real or personal prop- 




saries 00% exempt. 




erty. 






Oklfthrnnft, 


160 acres; 1 acre in 


Specified articles 


For 00 days. 




town. 






Oregon 


$1,500; not exowding iflfl 




For 30 days, up to $75 if 
necessary for use of 




acres in country, or 






one block in city; not 
less than 20 acres in 
oountry or 1 lot in 
city. 




family. 


Pennsylvania... 


Total exemptions, ex- 




All wages, except for 
board of less than 4 


cluding wages, $300. 










weeks. 


Rhode Island... 


None 


Specified artioles 


$10. 


South Carolina. 


$1,000 


$500 to heads of fami- 


For 60 days. 






lies; others, $300. 




South Dakota.. 


160 acres, 1 acre in 


Specified articles; addi- 


See statute. 




town; $5,000. 


tional selected by 
head of family $750; 
others, $300. 




Tennessee 


$1,000 


Specified articles 


$30. 


Texas 




Specified articles 


Current wages for per- 
sonal services. 




lots not ezoeeding 






$5,000, exclusive of 








improvements. 






Utah 


$1,500; also $500 for wife 


Specified articles 


i wages 30 days, mini- 




and $250 for each 




mum, $30 per month. 




member of family. 






Vermont 


$500 




$10. 


Virginia 


$2,000 to head of family. 


$2,000 in lieu of home- 


$50 to householder and 






stead if desired (not 


head of family. 






in stock of goods) and 








specified articles. 




Washington .... 


$2,000 


Specified articles 


$100. 


West Virginia... 


$1,000, when registered.. . 


$200, including wages. . . . 




Wisconsin 


i acre in town, limit 


Specified articles 


3 months' Aftrnipgn, tint 




$5,000; country, 40 




exceeding $60 in each 




acres. 




month. 


Wyoming 


$2,500 


Specified articles to 
value of $500; other 


i earnings 60 days pre- 




ceding. 






wearing apparel to 








$150. 
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DAYS OF GRACE AND INTEREST 



Grace 



State 



Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut... 
Delaware 

Diet, of Columbia 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts. 



Michigan.. 
Minnesota. 

Mississippi 



Missouri., 



Montana. , 



Is grace allowed 

on sight or 
demand paper 



No 

No 

No 

Yes 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

Sight, yes; de- 
mand, no. 

No...: 

Yes 



No 

Sight, yes; de- 
mand, no.. 



Yes. 



No.. 



No., 



On 
time 
paper? 



No.. 
No.. 
No.. 
Yes.. 

No.. 
No.. 
No.. 
No.. 



No... 
No... 
No... 

No... 

No... 
No... 
No... 



No... 
No... 
No... 

No... 

No... 
No... 



No.. 
No.. 
Yes. 

No.. 
No.. 



IXTKBE3T 



Legal 
rate 



Limit 
allowed 
bylaw 



8 
12 
10 
10 

No limit.. 

No limit.. 

No limit.. 

6 



6 
10 
8 



10 
6 



No limit... 



On loans 
less $1,000 
18% •.other- 
wise no 
limit. 
7 

10 



Penalty for usury 



Forfeiture of interest. 
Forfeiture of interest. 
Forfeiture of interest. 
Forfeiture of principal and in- 

terest. 
No penalty. 
No penalty. 
No penalty. 
Forfeiture of principal and 

on suit of any person ♦ to 

such person and i to county. 
Forfeiture of all Interest. 
Forfeiture of all interest. 
Forfeiture of excess of in* 

terest. 
Forfeiture of all interest and It 

percent of principal per year. 
Forfeiture of all interest. 
Forfeiture of exoessof 6 per oent . 
Forfeiture of interest, 8 pel 

oent of principal per year 

and costs. 
Forfeiture of double exooss. 
Forfeiture of excess. 
Forfeiture of all interest. 

Forfeiture of all interest in ex- 
cess of 0%. 
Forfeiture of excess of interest. 
No penalty. 



Forfeiture of all interest. 

Forfeiture of all interest and 
principal.' 

Forfeiture of all interest. If 
usury is above 8 and below 
20% all interest is forfeited, 
if abovo 20% principal and 
interest is forfeited. 

Forfeiture of excess of inter- 
est. All liens void if usury 
is charged. 

Forfeiture of a sum double the 
amount of interest, to be re- 
covered within two years. 
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Dats or Grace and Interest— Continued 



Grace 



State 



Is grace allowed 

on sight or 
demand paper? 



On 
time 
paper? 



Interest 



Legal 

rate 



Limit 
allowed 
bylaw 



Penalty for usury 



Nebraska 

Nevada 

New Hampshire, 

New Jersey 

New Mexico 

New York 

North Carolina.. 

North Dakota... 



Ohio 

Oklahoma 

Oregon 

Pennsylvania. . . . 
Rhode Island. . . . 

South Carolina. . 



South Dakota. . 
Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia. . . 
Wisconsin 

Wyoming 



No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

Sight, yes; de- 
mand, no. 
Yes 

Yes 

No 

Sight, yos; de- 
mand, no. . . 

No 

No 

No 

No 

No 

No 

No 



No... 

No... 
No... 

No... 

No... 

No... 

Yes... 

No... 



No.. 
Yes.. 
No.. 

No.. 

No.. 
Yes.. 



Yos.. 

No.. 



Yos... 

No... 

No... 

No... 

No... 

No... 
No... 

No... 



10 



12 
6 



6 
12 



10 



8 
10 
10 



10 
8 



12 
6 

10 
12 

6 

12 

6 
10 



Forfeiture of all interest and 
costs. 

No penalty. 

Forfeiture three times excess 
of interest. 

Forfeiture of interest and 
costs. 

Forfeiture of all interest and a 
fine. 

Forfeiture of contract; in case 
of banks forfeiture of in- 
terest. 

Forfeiture of all interest; dou- 
ble the interest paid may be 
recovered within two years. 

Forfeiture of interest; if paid, 
double interest may be re- 
covered within two years. 

Forfeiture of excess of interest. 

Forfeiture of all interest. 

Forfeiture of entire debt to 
school fund. 

Forfeiture of excess of interest. 

Fine not exceeding $500. 

Forfeiture of all interest and 
costs; if paid, double inter- 
est may be recovered. 

Forfeiture of all interest. 

Forfeiture of excess interest 
Recovery for principal and 
legal rate only. 

Forfeiture of all interest ; if paid 
recovery of double interest. 

Forfeiture of principal and in- 
terest. 

Forfeiture of oxooes of interest 
paid. 

Forfeiture of all interest paid 
within one year. 

Forfeiture of interest; double 
amount of interest if paid. 

Forfeiture of oxcess of interest. 

Forfeiture of all interest; if 
paid, forfeiture of treble 
usurious exoess if suit within 
one year. 

Forfeiture of all interest. 
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MARRIED WOMEN'S RIGHTS 




Mabbixd Women 




Are the contracts of a married woman in business as a sole trader, 
enforceable at law, as they would be if she were unmarried? 


Alabama 


Yes. 


Arizona 


Yes. 


Arkansas 


Yes. 


California 


Yes. 


Colorado 


Yes. 


Connecticut 

Delaware 


Yes. 

Yes. 


Bist. of Columbia. . 
Florida 


Yes. 

Yes, when made a free dealer by a petition in chan- 
• eery. Her separate property liable in equity. 
Yes, regardless of coverture if a trader, and liable 


Georgia 


Idaho 


on express contracts whether trader or not, but 
cannot be liable as surety or for debt of husband. 
Yes, when authorized by District as sole trader. 


Illinois 


Yes, but cannot enter into partnership without hus- 


Indiana 


band's consent. 
Yes, but she cannot become surety for any one. Her 

husband must join in conveyance and mortgages. 
Yes. 


Iowa 


Kansas 


Yes. 


Kentucky 


Yes, but she cannot bind herself as surety. She 
may bind her property for debt of another by 
mortgage. 

Wife cannot appear in court without the authority 
of her husband, unless authorized by the judge; 
if wife i3 public merchant she may obligate herself 
to anything relating to her trade. She is a public 
merchant if she carries on a separate trade in her 
own name. 

Yes. 


Louisiana 


Maine 


Maryland 


Yes. 


Massachusetts 

Michigan. . . 

Minnesota 


Yes, but statute does not authorize contracts between 
husband and wife. Wife must file certificate of 
business. 
Yes, if contracts were made for benefit of her own 

separate estate exclusively; cannot be surety. 
Yes, except a conveyance of her real estate is subject 
to the statutory interest of her husband, whereby 
the surviving spouse becomes the owner in fee 
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Mabbddd Women's Righto— Continued 



States 



Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 
New Jersey 



New Mexico. . . . 

New York 

North Carolina. 

North Dakota. . 

Ohio 

Oklahoma 

Oregon 

Pennsylvania. . 
Rhode Island. . 
South Carolina 
South Dakota. . 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia. . 

Wisconsin 

Wyoming 



Married Women 



Are the contracts of a married woman in business as a sole trader, 
enforceable at law, as they would be if Sue were unmarried? 



simple of one-third the real property of which 
tho wife died seised. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes, when allowed by order of court to carry on 
business in her own name. 

Yes, but she cannot become security for her husband. 

Yes, but she cannot become accommodation indorser, 
guarantor or surety, nor is she liable on any prom- 
ise to answer for the debts, etc., of any other 
person, unless she or her estate derives a benefit 
from the contract. 

Yes, except contracts relating to real estate. 

Yes. 

Yes, except in conveying her real estate her hus- 
band must join in the conveyance. 

Yes 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 



GLOSSARY 

ABROGATE: To repeal; to revoke or annul one written law by another. 
ABSCOND: To secretly leave the jurisdiction of a court, or to lie con- 
cealed in order to avoid service. 
ABSTRACT OF TITLE: A synopsis of all the conveyances, mortgages, 

liens, and other charges affecting a parcel of land, and constituting 

the evidence of the owner's title thereto. 
ACCEPTANCE: 1. The assent of the offeree to the proposal of the 

offeror, thus concluding a contract ; 2. The act by which the drawee 

of a bill of exchange assents to the request of the drawer to pay it 

and makes himself liable to pay it. 
ACCEPTANCE SUPRA PROTEST: The acceptance of a bill, after it 

has been dishonored, for the honor of the drawer or an endorser. 
ACCEPTOR: One who accepts a bill of exchange — usually the drawee. 
ACCOMMODATION PAPER : A negotiable instrument made or endorsed 

without consideration for the benefit of another. 
ACCORD AND SATISFACTION: A satisfaction agreed upon between 

the party injuring and the party injured, and the payment of same. 
ACQUITTAL: The discharge of a party charged with a crime. 
ACT OF GOD: Inevitable accident beyond human foresight or control. 
ADMINISTRATOR: A person appointed by the court to administer 

the estate of a deceased person who has not by will named an 

executor. The feminine is administratrix. 
ADULT : A person twenty-one or more years of age; in the case of females, 

in some states, eighteen years of age. 
AFFIDAVIT: A statement in writing, signed by the person making it, 

and sworn to by him before an officer authorized to take oaths. 
AGISTER: One who takes the cattle of another into his own ground to 

be fed for a consideration to be paid by the owner. 
ALIEN: One who was born out of the jurisdiction of the country of his 

residence, and never having been naturalized into it, owes allegi- 
ance to the sovereign of another country. 
ALIEN ENEMY: One who owes allegiance to a state at war with the 

state in which he then lives. 
ALLONGE : A piece of paper annexed to a bill of exchange or promissory 

note on which to write endorsements for which there is no room 

on the instrument itself. 
ALTERATION: Changing the terms of a written instrument. 
AMBIGUITY: Doubtfulness and uncertainty as to meaning. 
ANNUITY: A yearly sum stipulated to be paid to a person. 
ANNUL: To make void. 
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APPRAISE: To set a price upon by authority of law. 
APPURTENANCE: In a deed or lease, anything that will go with the 

land, as a right of way, or yard that has always been used with it. 
ARBITRATION: The investigation and determination of a matter In 

controversy, by an unofficial person, or by persons chosen by the 

party. 
ARTICLES OF CO-PARTNERSHIP: The writter agreement by which 

a partnership is formed. 
ASSAULT: To attack with unlawful force or violence with the inten- 
tion of doing a corporal hurt to another. 
ASSETS: (a) Property of a deceased person or a bankrupt available for 

the payment of debts; (b) ail the valuable property belonging to 

an individual, partnership or corporation. 
ASSIGN: To transfer or make over to another. 
ASSIGNEE: One to whom property is assigned. 
ASSIGNOR: One who transfers property to another person. 
ATTACHMENT: The seizure of property by direction of a court for the 

purpose of bringing the same into the custody of the law. 
ATTESTATION : Signing as a witness, or subscribing one's name to an 

instrument as a witness. 
ATTORNEY IN FACT: An agent appointed for the transaction of an 

act specified in a sealed instrument called a power of attorney. 
AWARD: (a) To allow by judicial determination; (b) The decision of 

arbitrators. 
BAILEE: One who takes temporary possession of property belonging 

to another for special purpose. 
BAILMENT: The delivery of goods to another in trust for a certain 

purpose, the goods to be returned after the object of their delivery 

has been accomplished. 
BAILOR: One who delivers goods to another in bailment. 
BANKRUPT: One who has done some act indicating his inability to 

pay his debts, and which renders him liable to be proceeded against 

by his creditors under the bankruptcy laws. 
BANKRUPTCY: The condition of one who has been declared by a court 

of bankruptcy to be a bankrupt. 
BARTER: To trade by exchange of goods, as distinguished from selling 

for money. 
BENEFICIARY: One who is entitled to the benefit of a contract or of 

an estate held by another. 
BEQUEATH : To give personal property by will. 
BILL OF EXCHANGE : A written order by one party directing a second 

party to pay a third party a certain sum of money. Commonly 

known as a draft. 
BONA FIDE: In good faith; the performance of an act with perfect 

honesty of intention. 
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BOND: A sealed obligation to pay money or perform a certain act. 

BOYCOTT : A conspiracy to induce others to cease dealing with a person. 

BREACH: The violation of a law, contract, or other obligation. 

CARGO: Goods on board of a vessel to be carried from one port to 
another. 

CAPITAL STOCK: The fund or property as a whole, contributed (op 
upon which calls may be made), to a corporation at its organization 
as its property. 

CARRIER: One who transports persons or goods. 

CAVEAT EMPTOR: Let the buyer beware. 

CAVEAT VENDITOR: Let the seller take heed. 

CERTIFICATE OF DEPOSIT : A special form of depositing money with 
a bank, which shows that a certain sum of money has been deposited, 
payable to a certain person or to his order, or to bearer. 

CERTIFICATE OF STOCK: A written receipt issued by the officers of 
a corporation, showing that a certain person owns a certain number 
of shares of capital stock. 

CERTIFIED CHECK: A check drawn by a depositor on a bank ana 
accepted by the bank as valid. After certification the amount 01 
the check is taken from the depositor's account and set aside to 
meet the check. 

CHANCERY: A court of general equity jurisdiction. 

CHARTER: (a) A special act of the legislature creating a particular 
corporation; (b) A formal instrument by which a government grants 
special privileges to a particular person or persons; (c) To hire or 
lease a vessel. 

CHATTEL: Article of personal property. 

CHATTEL MORTGAGE: A conditional sale of personal property which 
is to become void on the happening of a certain event. Used prin- 
cipally as security for money. 

CHECK: A written order drawn on a bank by a person who has money 
deposited therein, for the payment of a certain sum of money. 

CHOSE: Personal property. 

CIVIL LAW: The system of law of ancient Rome. Also used in distinc- 
tion from criminal law. 

CLIENT: A person who employs an attorney to act for him in any legal 
business. 

CODIFY: To reduce to a code, as laws. 

CODICIL: An instrument subsequent to a will and modifying it in some 
respects. 

COMMERCIAL LAWS: That body of commercial usages which are 
recognized by civilized nations as relating to the rights of persons 
engaged in trade, the law applicable to mercantile contracts. 
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COMMON LAW: A body of rules handed down in England from time 
immemorial, and which derive their force from long usage and 
custom. 

COMMON CARRIER: One who undertakes for hire to transport goods 
from one place to another for any who choose to employ him. 

COMPROMISE: An agreement, to settle a dispute made in view of the 
uncertainty of legal rights. 

CONSANGUINITY: The relation of persons descended from the same 
line of ancestors; blood relationship. 

CONSIDERATION: Anything of legal value which is given by one per- 
son to another as an inducement to enter into a contract. 

CONSIGNEE: An agent to whom merchandise or other personal prop- 
erty is shipped. 

CONSIGNOR: One who ships goods to another. 

CONVERSION: An unauthorized exercise of ownership over personal 
property belonging to anothe.r. 

CONVEYANCE: An instrument in writing under seal by which any 
estate in real property is created, mortaged, encumbered, or trans- 
ferred. 

CONVICTION: Finding a person guilty by verdict of a jury. 

COPYRIGHT : An exclusive right granted by the government to multiply 
and sell a literary or artistic production. 

CORPORATION: A collection of individuals united by law into one 
body under a special name with the capacity of perpetual succession. 

COUNTER-CLAIM : A cross-demand in favor of a defendant. 

COURT-MARTIAL: A military or naval tribunal, which has jurisdic- 
tion of offenses against the law of the service, military or naval. 

COVENANT: Promise contained in a sealed instrument. 

CUSTOM: In law, the fixed habits of a community that are and have 
been for a long time past recognized as standards of what is just and 
right. 

DAMAGES: A compensation recovered in a court for some injury or 
loss sustained through the wrongful act or omission of another. 

DAYS OF GRACE : Day (usually three) allowed by custom beyond the 
days specified on the face of them, for the payment of a bill or note. 

DECEDENT: A deceased person. 

DECEIT: Any device or fraudulent representation by which a person is 
misled to his injury. 

DECREE: The name given the judgment of a court of equity. 

DEED: A sealed contract for the transfer of property. 

DE FACTO: As a matter of fact. 

DEFAULT: Omission or neglect of duty. The failure to perform a 
required act in a lawsuit in the required time. 

DEFENDANT: One against whom a lawsuit is brought. 
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DELIVERY: The transfer of the possession ot an »ruc 4 .a to another 
person. 

DEMAND: The request for the payment of a claim. 

DEMURRER: An allegation that admitting the facts of the preceding 
pleading to be true as stated by the party making it, he has yet 
shown no cause why the party demurring should be compelled by 
the court to proceed further. 

DESCENT: The passing of real property to the heir or heirs cf one who 
dies without disposing of it by will. 

DEVISE: A gift of real property contained in a will. 

DISCOUNT: Allowance or deduction from a gross sum on any account. 
To take interest in advance. 

DISHONOR: To refuse cr neglect to accept cr to pay negotiable paper 
at its maturity. 

DOCKET: A formal record of judicial proceedings. 

DOMICILE: The place where a man has his permanent home, and to 
which he intends to return if absent. 

DOWER: The interest which the law gives a widow in the realty of her 
deceased husband. Usually the income from one- third of such 
realty during her lifetime. 

DRAFT: A written order drawn by one person upon another; a bill of 
exchange. 

DRAWEE: The person upon whom a bill of exchange is drawn, and 
who is directed to make the payment. 

DRAWER: The person who draws or makes a bill of exchange. 

DURESS: Personal restraint or compulsion. 

EARNEST: The payment of a part of the price cf goods sold, cr the 
delivery of part of such goods, for the purpose of binding the 
contract. 

EASEMENT: The right in the owner of one piece of land to use the land 
of another for a particular purpose. 

ELEEMOSYNARY: Pertaining to charity. An eleemosynary corpora- 
tion is one that is instituted for charity. 

EMBEZZLE: To appropriate to one's own use, money of another tempo- 
rarily in one's possession. 

EMBLEMENTS: Growing crops of any kind produced by expense and 
labor. 

EMINENT DOMAIN : The right of the sovereign power to take private 
property for public purposes. 

ENACT: To make a law, or to establish by law. 

ENDORSE: To write upon the back of any instrument or paper. 

ENDORSEE: The person to whom the negotiable instrument is trans- 
ferred by endorsement. 

ENDORSER: The person who writes his name upon a negotiable instru- 
ment prior to transferring it by delivery. 
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ENDORSEMENT: The act by which a bill or note payable to order is 
transferred. 

EQUITY OF REDEMPTION : The period allowed by equity for a mort- 
gagor, pledger, etc., to reclaim his property by paying the debt 
secured by it. 

ESCROW: A deed delivered to a third person to be held until the hap- 
pening of some contingency, and then delivered to the grantee. 

ESTATE: Interest in real or personal property. More specifically, an 
interest in or concerning land. 

ESTOPPEL: The stopping of a person by a rule of law from asserting a 
fact or claim. 

ETUXOR: Latin for "and wife." 

EXECUTOR: A person named in a will to carry out its provisions. 

EXECUTORY CONTRACT: One in which something remains to be 
done on one or both sides. 

EXEMPTION: Freedom from any charge, duty or liability. Generally 
used for exemption from process, which is a right given by law to 
a debtor to retain certain property free from execution, attachment 
or other process. The property exempt from execution. 

EX POST FACTO LAW: A law which renders criminal an act done 
previously and which when done was innocent. 

EXTRADITION: The surrender by one government to another of a 
person charged with a crime. 

FEE: Originally land held of a superior lord in consideration of military 
service. Now an estate of inheritance in lands. 

FEE SIMPLE: Full ownership in lands. 

FIRM : All the members of a partnership taken collectively. 

FORECLOSURE: The act of selling at public sale a mortgaged property 
upon which the mortgage has expired and the debt secured by it 
has not been paid. 

FOREIGN BILL OF EXCHANGE: A foreign bill of exchange is one 
where the drawer and drawee are residents of different countries. 
In this respect the different states are foreign to each other. 

FORGERY : The fraudulent making or altering of a written instrument . 

FRANCHISE: A special privilege conferred by law upon an individual 
or a corporation, which does not belong to persons of common right. 

FRAUD: Some willful act or device calculated to influence or mislead 
a person to his prejudice. 

FREEHOLD: An estate of inheritance or a life estate. 

GOOD CONSIDERATION: A consideration based on family relation- 
ship or love and affection. A valuable consideration is one based 
on the surrender of something having a legal value. 

GOOD WILL: Benefit arising from the fact that persons used to trading 
or doing business at a particular place will continue to do so; it is 
a property subject to transfer. 
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GRANT: To transfer by deed. 

GUARANTOR: One who makes a guaranty. 

GUARANTY: An agreement to pay the debt of another, upon his failure 
to do so. 

GUARDIAN: One to whom the law entrusts the care of the person or 
property of another. 

HEIR: At common law, the person upon whom the law casts the estate 
immediately on the death of the ancestor. 

HEREDITAMENTS: Things capable of being inherited. 

IMPANEL: The word is used of a jury drawn for trial of a particular 
cause by the clerk, as well as of the general list of jurors returned 
by the sheriff. 

IN TRANSITU: In transit. 

INCUMBRANCE: A burden or charge upon property. 

INDEMNITY: A compensation for a loss sustained. 

INDENTURE: Formerly a deed in two copies with cut or serrated edges 
so that one would fit into the other. Now any deed by which two 
or more parties enter into reciprocal obligations. 

INDICTED: Having had an indictment found against him. 

INDICTMENT: A written accusation against one or more persons of 
a crime or misdemeanor, presented to, and preferred upon oath 
or affirmation by, a grand jury legally convoked. 

INDORSE: To write upon the back of any instrument or paper. 

INDORSEE: One to whom any right is assigned or transferred by in- 
dorsement. 

INDORSER: The person who writes his name upon a negotiable instru- 
ment prior to transferring it by delivery. 

INDORSEMENT: The act by which a bill or note payable to order is 
transferred; the transfer of the legal title to any such instrument. 

INFANT: A person under the age of 21 years. 

INJUNCTION: A writ issued by a court of equity forbidding or com- 
manding something. 

INSOLVENCY: Inability to pay debts in due course. 

INSURABLE INTEREST: Such an interest in the thing insured that 
the person possessing it may be injured by the risk to which the 
thing insured is exposed. 

INSURANCE: An agreement by which one party undertakes to indem- 
nify another for certain losses. 

INSURER: The party agreeing to furnish insurance. 

INTERNATIONAL LAW: The law which regulates by reason and natu- 
ral justice the conduct of independent nations with one another. 

INTESTATE : One who dies without making a will. 

INVALID: Of no legal force. 

ISSUE: In real property law, all persons who have descended from a 
common ancestor. 
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JOINT AND SEVERAL: An obligation by two or more which may be 

enforced against all jointly or each individually. 
JUDGMENT: The final determination by a court of the rights of the 

parties in an action. 
JURISDICTION: The legal authority of a court. 
JURISPRUDENCE: The science of the law; the practical science of 

giving a wise interpretation of the laws. 
JURY: A body of men who are sworn to declare the facts of a case as 

they are delivered from the evidence placed before them. 
JUVENILE: Pertaining to or characteristic cf youth as, juvenile sports, 

a juvenile court and so forth. 
JUXTAPOSITION: Side by side or placed in nearness or contiguity. 
LARCENY: The wrongful taking and carrying away of the personal 

goods of another with a felonious intent. 
L. S. : Locus Sigilli, place of the seal. 
LAW : Rule of action prescribed by competent authority. 
LAW MERCHANT: The same as Commercial Law. 
LEGACY: A gift of personal property- by will and testament. 
LEGAL TENDER: That kind of money which may legally be offered 

in payment of a debt. 
LETTER OF ADMINISTRATION: An instrument issued by a court of 

competent jurisdiction, granting the power to the person named 

therein to settle the estate of one dying without leaving a will. 
LETTERS TESTAMENTARY: An instrument issued by a court of 

competent jurisdiction, granting power to the person named as 

executor in a will to carry out the provisions of the will. 
LEVY: Seizure of property by an officer of the law to satisfy judgment. 
LIBEL: That which is written or printed and published, calculated to 

injure the character of another by bringing him into ridicule, hatred, 

or contempt. 
LICENSE: Permission or authority; as a license to run a pool hall. 
LIEN: A right which one person has to retain the property of another 

for the security of a debt or claim. 
LIQUIDATED DAMAGES : A sum of money agreed upon by the parties 

to a contract in advance, to be paid in case of breach. 
LIS PENDENS: A pending suit. 
LUNATIC : A person who once possessed understanding but has lost it 

through disease, grief or accident. 
MANDAMUS: This is a high prerogative writ, usually issuing out cf the 

highest court of general jurisdiction in a state, in the name of the 

sovereignty, directed to any natural person, corporation, or inferior 

court of judicature within its jurisdiction, requiring them to do 

some particular thing therein specified, and which appertained to 

their office or duty. 
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MATURITY: The time at which commercial paper legally becomes due. 
MERGER: The absorption or extinguishment of one contract in another. 
MISREPRESENTATION: A statement of fact which is not true and 

which misleads another to his injury. 
MORTGAGE: A grant or conveyance of an estate or property to a credi- 
tor for the security of a debt, to become void on the payment of 

such debt. The mortgagor is the one who gives the mortgage on 

his property; the mortgagee is the one to whom the mortgage is 

given. 
MOVABLES: Such subjects of property as attend a man's person where- 

ever he goes, in contradistinction to things immovable. 
MUNICIPAL LAW: The rules of civil conduct which are prescribed by 

the supreme power in the state. Also, the law of a particular country 

as distinguished from international law. 
NECESSARIES: Such things as are proper and essential for the support 

of a wife, infant, or ward, in accordance with their station in life. 
NEGLIGENCE: The failure to use the care that an ordinarily prudent 

man would use under like circumstances. 
NEGOTIABLE PAPER: An instrument as a bill or note, which may be 

transferred from one to another by endorsement or delivery. 
NOMINAL DAMAGES : A small sum awarded to vindicate a legal right 

where no substantial damage has been sustained. 
NOMINAL PARTNER: The person who holds himself out to the public 

as a partner but who in reality is not one. 
NON COMPOS MENTIS : Not sound in mind, memory or understanding. 
NOTARY PUBLIC : A public officer authorized to certify or attest docu- 
ments, take acknowledgments of deed, etc. 
NUISANCE: A wrongful act which disturbs another in the enjoyment 

of real property or of a public highway. 
OATH: A pledge given by the person taking it that his promise is made 

under an immediate sense of his responsibility to God. 
OBLIGATION: A legal duty to do or not to do a certain thing. An 

obliger is one who has undertaken an obligation. An obligee is 

one entitled to the performance of an obligation. 
OFFEREE: One to whom an offer is made. 
OFFEROR: One who makes an offer. 
OPEN POLICY: An insurance policy in which there is no valuation of 

the thing insured. 
ORAL CONTRACT: A contract made by means of spoken words. 
ORDINANCE : A rule, or order, or law. Usually applied to the acts or 

laws passed by the common council of a city. 
OUTLAWED : When an obligation by reason of the lapse of time has 

become barred by the Statute of Limitations so that no action can 

be enforced against it, it is said to be outlawed. 
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I 
OWNERSHIP: The right to possess and use property to the exclusion 

of others. 
PAROL: A word or speech; that which is expressed orally; not in 

writing. 
PATENT: An exclusive right granted by the government to make, use, ' 

and sell an article. 
PARTNERSHIP : The relationship resulting from an agreement between 

two or more persons to place their money, effects, labor, and skill, 

or some or all of them, in some enterprise or business, and divide 

the profits and bear the losses in certain proportions. 
PAWN: A 43ale of personal property on condition that it may be re- 
deemed within a certain time. 
PAYEE: The person to whom the payment of any kind of commercial 

paper is directed to be made. 
PERJURY: The giving of false testimony in a judicial proceeding in 

regard to a material matter. 
PER SE: In itself. 
PERSONAL PROPERTY: Such things as are movable, and that may 

be taken from place to place. Sometimes called movables. 
PERSONAL REPRESENTATIVE: An executor or administrator of a 

deceased person. The "real, representative" is the heir of the 

deceased person. 
PETIT: A French word signifying little, small. It is frequently used 

as petit larceny, petit jury, petit treason. 
PLAINTIFF: The person who brings a suit at law. 
PLEDGE: A bailment of personal property as a security for some debt 

or engagement. 
PLEDGEE: One to whom a pledge is given, a pawnee. 
PLEDGOR: One who delivers a pledge; a pawnor. 
POLICY: The written contract of insurance. 
POST-DATE: To date after the true time. 
POST-MORTEM: After death. 
POWER OF ATTORNEY: A written instrument under seal by which 

one party appoints another to act for him. 
POSSESSION: The physical control which belongs to an unqualified 

ownership. 
PREMIUM : The consideration or price paid for insurance. 
PRESUMPTION: An inference of the law, from certain facts, of the 

existence or truth of some other fact or proposition. 
PROBATE : The act or process of proving a will. 
PROMISEE : One to whom a promise is made. 
PROMISOR: One who makes a promise. 
PRIMA FACIE : Literally, at the first appearance. Prima facie evidence 

is that which is sufficient to establish a fact unless it be rebutted 

or contradicted. 
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PRINCIPAL: (1) A party for whom another is authorized to do certain 
acts with third parties. (2) A sum of money at interest. 

PROSECUTE: To proceed against by legal measures. 

PROTEST: A certification by a notary public that a bill or note has 
been refused payment at maturity. 

PROXY: One who is given the power to vote in place of another. 

PUBLIC ENEMIES: Those who belong to a nation at war with another. 

PUBLIC POLICY: The principles under which the freedom of contract 
or private dealing is restricted by law for the good of the community. 

QUANTUM MERUIT: Whatever he deserved. 

QUASI: As if; like; corresponding to. Quasi corporations are bodies 
like corporations, and yet are not strictly corporations. 

QUITCLAIM DEED: A form of deed in the nature of a release. 

QUORUM: A quorum is a number of persons belonging to a legislative 
assembly, a corporation, society, or other body, required to trans- 
act business. In the absence of a special provision a majority of 
the members will constitute a quorum. 

RATIFICATION: The confirmation of a previous contract or act which 
is not binding. 

REAL PROPERTY: That which is fixed or immovable, and includes 
land and what ever is erected or growing on it, together with what 
is beneath or above the surface. 

RECEIVER: A person appointed by a court to take possession and con- 
trol of property pending litigation and some final decree of the 
court. 

REBUTTAL: The giving of evidence in a suit to destroy the effect of 
evidence introduced by the other side in the same suitr. 

RECOUPMENT: The right of the defendant in the same action to claim 
damages from the plaintiff either because he has not complied with 
some cross obligation of the contract, or because he has violated 
some duty which the law imposed upon him in the making or per- 
formance of a contract. 

REDEMPTION : The act by which a mortgagor, pledger, et c. , reclaims the 
title and possession of the property by paying the debt so secured. 

RELEASE: The giving up of a claim by the person entitled, to the per- 
son against whom it exists. 

RENT: A compensation or return made periodically for the possession 
and use of property of any kind. 

REPLEVIN: An action to recover possession of goods wrongfully taken 
or withheld. 

SS.: Abbreviation for the Latin word "Scilicet," meaning "to wit;" 
"that is, to say." 

SEAL: An impression upon wax, or a scroll, placed after the signature 
, of a contract or deed, to give it added solemnity. 
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SET-OFF: A counter claim or cross demand which a defendant sets up 

against the claim of the plaintiff. 
SIMPLE CONTRACT: Any contract, whether oral or written, which is 

not under seal. 
SPECIALITY: A contract under seal. 
SPECIFIC PERFORMANCE: A decree by an equity court that e 

party shall actually perform his contract promise instead of paying 

damages for the breach. 
STATUTORY: An act acquired or imposed by statute, depending upon 

the statute for its authority. 
STATUS: Legal position or condition. 
STATUTE: An act of the legislature. 

STATUTE OF FRAUDS: A statute passed in England in 1676 to pre- 
vent fraud and perjury. It has been reenacted in whole or in part 

in nearly all of the states, see section 84. 
STATUTE OF LIMITATIONS: A statute fixing a time within which 

actions must be brought. 
STOCKHOLDERS: The owner of one or more shares of the stock of a 

corporation. 
STOPPAGE IN TRANSITU: A stoppage by the seller of goods sold on 

credit before they reach their destination upon his learning of the 

buyer's insolvency. 
SUBAGENT: A person appointed by an agent to perform some duty 

relating to the agency. 
SUBCONTRACT: A contract under a previous contract. 
SUBROGATION: The substitution of a new for an old creditor; more 

generally, the act of putting, by transfer, a person in the place of 

another, or putting one thing in the place of another. 
SUBPOENA: A writ requiring a person to appear at a certain time and 

place or in default, to pay a penalty or undergo a punishment. 
SUBSISTING: Having existence. 

SUIT : The prosecution of some claim or demand in a court of justice. 
SURETY: A person who engages to be answerable for the debt, default, 

or miscarriage of another. The engagement constitutes a contract 

of suretyship. 
TALESMAN : A person summoned to act as a iuror from among the by- 
standers in the court. 
TENANT: One to whom another has granted for a period the use of 

certain real estate. 
TENDER: An offer to deliver something, made in pursuance of some 

contract or obligation, under such circumstances as to require no 

further act from the party making it to complete the transfer. 
TESTATOR: A person who makes a will. The feminine is testatrix. 
TITLE: (a) The right to property; (b) the evidence of the right to 

property. 
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TORT: A private wrong or injury, other than that arising from the 
breach of a contract, for which damages can be collected. 

TRADE-MARK: The symbol, emblem or mark which a manufacturer 
puts upon the goods he manufactures. 

TRESPASS : Any wrongful act of one person whereby another is injured. 

TRUSTEE: Cne who holds and employs property for the benefit of 
others. 

ULTRA VIRES: The law of corporations, of acts beyond the scope of 
their powers, as defined by their charter or acts of incorporation. 

UNILATERAL: One-sided. Applied to contracts where only one prom- 
ise is still unperformed. 

UNDERWRITER: Same as insurer. 

USURY: Interest in excess of the prescribed legal rate. 

VAGRANCY: State of wandering about without a settled home. 

VENDEE: One to whom something has been sold. 

VENDOR: One who sells. 

VENIRE: The name of a writ by which a jury is summoned. 

VERBAL: Parol; by word of mouth. 

VERSUS: Against, as John Doe versus Richard Roe. 

VERDICT: The finding of a jury reported to the court. 

VITIATE: To render ineffective, to destroy the validity or force of, 
as of an instrument or transaction. 

VOID: Of no force or effect. 

VOIDABLE: Capable of being rendered void, usually at the election of 
one party to a contract. 

WAIVER: The surrender of some right or privilege which the law gives. 

WARD: A minor under guardianship. 

WARRANTY: An agreement to hold one's self responsible, if a certain 
thing does not turn out as represented. 

WILL: An instrument by which a person disposes of his property, to 
take effect after his death. 

WITNESS: (a) One who gives evidence in a court; (b) one who sees a, 
document executed and signs his name to it as evidence thereof. 

WRIT : An instrument in writing, under seal, issued by the proper author- 
ity, commanding a person to do or not to do a thing. 

WRIT OF CERTIORARI: A writ issued by a superior to an inferior 
court of record, requiring the latter to send in to the former some 
proceeding therein, pending, or the records and proceedings in some 
cause already terminated, in cases where the procedure is not ae 
cording to the course of common law. 
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for military or naval service, 38 
for necessaries, 35 
disaffirmance, 41-46 
cases of, 46 
effect of, 46 
form of, 42 
time of, 41 
liability for torts, 47 
minors as partners, 44 
plea of as personal privilege, 45 
power of attorney by infant, 48 
ratification of minor's contracts, 
40 time of, 41 
insane persons, 50 
married women, 49 
consideration, 54-65 
classification of, 55 
good, 56 
valuable, 57 
forbearance from suit as, 60 
gratuitous subscriptions, 59 
insufficient consideration, 61-65 
bound to do, 65 
impossibility, 64 
moral obligations, 62 
past, 63 

need not be adequate, 58 
legality of subject matter, 66-76 
illegal contracts, 67-76 
against public policy, 70-76 
affecting freedom of marriage, 73 
contrary to good morals, 72 
for payment of usury, 76 
injuring good government, 71 
injuring public service, 71 
in restraint of trade, 74 
perverting course of justice, 75 
gaming contracts, 68 
Sunday contracts, 69 
wagering contracts, 68 
breach of, 105 
by infants, 33-48 
classification of, 5 
concealment in, 81 
common carrier, 480-497 
corporation, 390-430 
damages, 119 
discharge of, 103-114 b 
by agreement, 104 
by bankruptcy, 114 a 
object of Dankruptcy, 114 b 



Contracts— Cont, 

by breach, 105 

by impossibility of performance, 106 

by operation of law, 107 

by payment, 114 

by performance, 108 

by tender of payment, 109-113 
legal tender, 110 
gold certificates, 111 
national bank bills, 112 
silver certificates, 111 
promissory note, 113 
essentials of, 3 
executed, 36, 43, 54, 125 
executory, 54, 125 
express, 3 

fire insurance, 537-549 
for sale of lands, 90, 498^507 
guaranty, 431-445 
implied, 3 
innkeepers, 472-479 
interpretation of, 98-102 

contracts in writing, 99 

contradiction in terms, 101 

construction of contract, 98 

intention of parties, 98 

usage, 100 

validity of contract, 102 
joint obligations, 297 
land contracts, 498-507 
lease, 510 

life insurance, 550^562 
liquidated damages, 119 
meeting of minds, 10 
mistake, misrepresentation, and 
fraud, 77-83 

definition of misrepresentation, 79 
of mistake, 77 

effect of mistake, 78 

fraud, 81-83 

both parties guilty of, 83 

effect of, 82 

remedies for, 82 

Statute of Frauds, 84r-97 

statement of opinion, 80 
negotiable, 157-279, 490 
not to be performed within a year, 01 
oral, 9 

outline of, p. 12 and 13 
parties necessary to, 32 
partnership, 346-589 
performance of, 108 
personal property, 116 
personal services, 96, 117, 295-299 
preventing violation of, 115-117 
for personal services, 117 
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Contract 8—Cont . 

for sale of personal property, 116 
specific performance, 115 
privity of, 168 
ratification of, 40 
real property, 498-507 
recission of, 104 
remedies for fraud, 82 
repudiation of, 40 

required to be in writing, 6, 48, 85- 
97, 99, 142, 160, 175, 206, 432, 506, 
511, 577 
right of action on sealed, 8 
rules relating to time and damages, 
118-120 
damages, 119 
measure of, 120 
time, 118 

sales, 92, 96, 116, 121-156 
sales of land, 90, 498-507 
sales of personal property, 96, 116 
scope of, 4 
sealed, 7, 54 
simple, 9 
specialty, 6 

Statute of Frauds, 84r-97, 125 
of Limitations, 280 
surety, 431-445 
tender of performance, 109 

of payment, 109 
time, 118 

to answer for debt, default, or mis- 
carriage, 88 
to charge any executor or administra- 
tor, 87 
ultra vires, 412-414 
valid, 102 
void, 46, 48, 52^54, 68-76, 88, 413, 484, 

539, 555 
voidable, 34, 50-51 a, 82, 358, 413, 541 
usurious, 76 

which must be in writing, 6, 48, 85-97, 
99, 142, 160, 175, 206, 432, 506, 511, 
577 
written, 9, 99 
Corporations, 390-430 
capital stock of, 405 
certificate of incorporation, 403 
charter of, 402 
classes of, 396-400 
aggregate, 397-400 
private, 399, 400 
business, 400 
ecclesiastical, 400 
public, 398 
quasi-public, 398 



Corporat ions — Cont. 
sole, 397 

dissolution of, 425-430 
how dissolved, 425-429 
by expiration of charter, 426 
by judicial proceedings, 429 
by legislative enactment, 428 
by surrender of charter, 427 
winding up dissolved corporations, 

430 
distinctive characteristics, 392-395 
individuality, 394 
legal entity, 393 
perpetuity, 395 
how created, 401 

liabilities of, see powers and liabili- 
ties of 
place of residence of, 404 
powers and liabilities of, 406-415 
appointment of agents, 409 
director's personal benefit, 410 
how business is done, 408 
implied powers, 407 
powers to make contracts, 411-415 
for acts beyond authority, 412 
in excess of powers, 414 
prohibited by common law, 413 
prohibited by statute, 413 
ultra vires, 412-414 
for torts, 415 
stockholders of, 405 
rights and liabilities of, 416-424 
assessments and calls, 420 
contract of membership, 417 
dividends, 424 
on subscriptions, 418 
subscription obtained by fraud, 421 
- transfer of stock, 422 
assignment by endorsement, 423 
Corporeal property, 499 
Counter offer, 12 
Counterfeit money, 114 
Coupon bonds, 164 
Courtesy, estates by, 505 
Covenants, 518 
Criminal acts of agents, 310 
Custom of law, p. 7 

D 

Damages, and time, 118-120 
Damages, liquidated, 119 

speculative, 120 
Days of grace, 202 
Death, of agent, 341 

of insured, 562 
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Death— Cont. 

of partner, 385 

of principal, 341 

of stockholder, 305 
Decree, 116 
Deed, 517-520 

quit-claim, 518, 519 

warranty, 518, 520 
Defenses, 161 
Deficiencies, 161, 162 
Delivery, 137-139, 182 

constructive, 138 

to carrier, 139 

Depositing money by agent, 322 
Descent, law of, 580 

Statute of, 580 
Destruction of subject?matter, 339 
Devisee, 563 
Directors, 408-410 
Disability, legal, 287 
Disaffirmance of infant's contracts, 

41^6 
Discharge, 14 

of contracts, 103-114 b 
Dishonor, due notice of, 239-253 
Dissolution, of corporation, 425-430 

of partnership, 375-389 
Distraint for rent, 514 
Distribution, law of, 580 

Statute of, 580 
Dividends, 424 
Divisions of law, p. 5 
Domicile, 578 

Dormant partners, 356, 389 
Dower, estates in, 504 
Draft, 165, 191-193 
Drawee, 165, 167, 198, 204, 225, 226 
Drawer, 165, 167, 229, 236-238, 265 
Drunkenness, 51 
Duress, 51 a 
Duties, see subject index 

E 

Easement, 499 

Ecclesiastical corporations, 400 
Emolument, 71 
Endorsee, 168, 169, 212 
Endorsements, 212-223 
Endorser, 212, 230, 231, 266 

without recourse, 232 
Endowment policy, 557 
Eauity, 161 

of redemption, 522 
Escrow, 182 
Essentials of contract. 3 



Estates, 500-505 
Evidence, of contract, 212 

oral, 86 

parol, 173, 194, 250 

prima facie, 114, 173, 178, 192, 238, 240 
Excuse of protest, 251 
Executed contracts, 36, 43, 54, 104, 125 

of marriage, 36 
Executor, 87 

Executory contracts, 43, 54, 125 
Expiration of charter, 426 
Express contracts, 3, 282, 447 

warranty, 144 
Extinguishment of contract, 10&-114 b 

F 

Failure of consideration, 61-65 
Fee simple estates, 502 
Fire insurance, 537-549 

agents, 540 

amount to be covered, 548 

alterations and repairs, 542 

insurable interest, 539 

insurer's right to replace loss, 547 

loss must be by fire, 545 

performance of conditions, 546 

policy of, 538 
assignment of, 543 
in several companies, 549 

representations and descriptions, 541 

sale of property, 544 
Fixtures, 528-536 
Forebearance from suit, 60 
Foreclosure, 462, 525 
Foreign bill of exchange, 191 
Forged paper, 114 
Forgery, 228 
Franchise, 401, 425 
Fraud, 81-83 

in securing subscriptions, 421 

in surety and guarantyship, 444 

of agents, 309 

of directors, 410 

of partners, 372 

Statute of, 9, 84-97, 12§, 348 
Freehold estates, 501-505 
Full endorsement, 215 

G 

Gaming contracts, 68 
General acceptance, 210 

agents, 301 

power of attorney, 294 

warranty, 146 
Gift. 123, 565 
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Gold certificates, 111 
Good consideration, 56 
Good faith, 319, 358 a 
Goods, ascertained, 128 

not in existence, 126 

not ready for delivery, 131 

unascertained, 135 
Grantee, 518 
Grantor, 518 
Gratuitous bailments, 453 

subscriptions, 59 
Guarantor, 431 

liability of, 438 
Guaranty, see surety and guaranty- 
ship, 431-445 

continuing, 437 

of collection, 435 

of existing debt, 436 

of payment, 435 
Guest, 474 



Innkeepers — Cont. 

lien of, 478 

termination of relation, 479 
Insane persons, 50 
Insanity, in agency, 340 

in partnership, 382 
Instructions of agents, 320 
Insufficient consideration, 61-65 
Insurable interest, 524, 539, 553 
Insurance, see 

fire insurance, 537-549 

life insurance, 550-562 
Insured, 475, 537, 551 
Insurer, 475, 496, 537, 551 
International law, p. 5 
Interpretation of contracts, 98-102 
Interstate Commerce Act, 481 
Intestate, 516, 563 
Irregular endorser, 233 



Heirs, 516 

Hire of custody, 469 

of services, 466 

of things, 465 
Holder, 170, 226, 236 

bona fide, 162, 254r-262 

without recourse, 232 

■1 

Idiots, 50, 289 

Illegal contracts, 67-76, 325 

Immediate parties, 168 

Implied contract, 3, 282, 350, 447, 472 

Implied, powers of corporations, 407 

warranty, 144 

Impossibility of performance, 106 
Improvements, permanent, 534 
Incoming partners, 371 
Incorporeal property, 499 
Individuality of corporation, 394 
Indorser, Indorsement, etc. See en- 
dorser, etc. 
In escrow, 182 
Infants, as agents, 290 

as principals, 288 
Infancy, 33^8 
Injunction, 117 
Inland bill of exchange, 191 
Inn, 472 
Innkeepers, 472-479 

duties of, 476 

guest of, 474 

liability of, 475, 477 
for servants' acts, 477 



Joint obligations, 297 

Judgment notes, 186 

Judge's certificate of incorporation, 

403b 
Judicial proceedings, 429 



Laches, 443 

Land contracts, 498r-507 
Landlord and tenant, 508-515, 533 
Lapse of offer, 31 
Law, p. 5 
business, 1 
commercial, 1 
constitutional, p. 6 
custom of, p. 7 
divisions of, p. 5 
international, p. 5 
municipal, p. 5 
national, p. 6 
state, p. 6 
maxims of, p. 7, p. 328 
merchant, 212 
of descent, 580 
of distribution, 580 
sources of, p. 6 
civil, p. 7 

common or unwritten, p. 6 
Roman, p. 7 

statutory or written, p. 7 
underlying principle of, p. 5 
Lease, 510, 511 
Leasehold estates, 500, 508-515 
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Legal disability, 287 

entity, 393 

maxims, p. 7, p. 328 

tender, 110 

Legality of subject-matter, 66-76 
Legatee, 563 

Legislative enactment, 428 
Lessee, 508 
Lessor, 508 

Liabilities, see subject index 
Libel, 415 
Lien, 299, 478 
Life estates, 503-505 
Life insurance, 550-562 

application for, 555 

contract for, 554 

insurable interest, 553 

loan value, 559 

notice of death, 562 

parties in, 551 

policies of, 557 
endowment, 557 
limited payment, 557 

paid-up, 560 
straight life, 557 
assignment of, 561 

premium, 556 
surrender values, 558 
who may insure, 552 
Limited liability, 494 
Limited partners, 357 
Limited payment policy, 557 
Limitations, State of, 280 

table of, 281 

Liquidated damages, 119 
Loan value, 559 
Lobbying contracts, 71 
Locus Sigilli, 6 
Lost paper, 267, 277 
Lunatics, 50, 289 

M 

Machinery, 532 
Maker, 166 

Malfeasance in office, 410 
Mandate, 466 
Manditary, 466 
Married women, 49 
Marshalling of assets, 374 
Material alteration, 235 
Measure of damages, 120, 154, 156 
Meeting of minds, 10 
Merchant, Law, 212 
Minors, 33 
as partners, 44 



Misconduct of agent, 317 

of directors, 410 

of partner, 358 a 
Mistake, misrepresentation, and fraud. 

77-83 
Mixing property by agent, 323 
Monev, counterfeit, 114 
Moral obligations, 62 
Mortgage, 521-327 

deed, 527 
Mortgagee, 521 
Mortgagor, 521 
Municipal law, p. 5 

N 

National bank bills, 112 
National law, p. 6 
Negligence of agent, 307 
of bailee, 455, 471 
of carrier, 482, 493 
of directors, 410 
of partner, 358 a 

Negotiability, requisites of, 174r-182 
Negotiable contracts, 157-279, 490 
Negotiable instruments, 157-281 
acceptance in, 203-211 
drawee, how made liable, 204 
general, 210 
qualified, 210 
effect of, 211 
verbal, 206 
when made, 209 
who may accept, 208 
written, 205 

written promise to accept, 208 
contracts and liabilities of parties, 

22^-235 
acceptor's admissions, 228 
liability, 227 
alteration of, 234 
material alteration, 235 
drawee's, as to drawer, 225 
as to holder^ 226 
drawer's liability, 229 
endorser without recourse, 232 
endorser's admissions, 231 
liability, 230 

holder without recourse, 232 
irregular endorser's liability, 233 
definitions, parties, and forms of, 

164-173, 191-202 
accommodation paper, 295 
amount, 195 

bill of exchange or draft, 164-165, 
191-193 
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Negotiable instruments — Cont. 
bill of lading, 278 

assignment of, 279 
bonds, 164 

coupon, 164 

registered, 164 

certificate of deposit, 164, 273, 274 
certified check, 270-272 
check, 164, 167, 263-269 
collateral notes, 187-189 
days of grace, 202 
draft, 165, 191-193 
drawee, 165, 167, 198, 204 
drawer, 165, 167, 265 
endorsee, 168, 169, 212 
endorser, 212, 230, 231, 266 
holder, 170, 226, 254-262 

bona fide, 254-262 

in due course, 259 

not in due course, 232 
immediate parties, 168 
judgment notes, 186 
lost paper, 276, 277 
maker, 166 

maturity, time of, 199 
paper payable at bank, 201 
payee, 165-167, 194 
promissory note, 164, 166, 191-193 
receipt, 171-173 
remote parties, 169 
signature, 197 
time, how computed, 200 
dishonor, due notice of, 239-253 
certificate of protest, 2^1 
conditional liability made absoluto, 

239 
excused, 251 
form of, 248, 249 
method of giving, 247 
no excuse of, 253 
notary may give, 244 
proof of, 250 
protest as evidence, 242 
form of, 249 
what it comprises, 243 
time of giving, 247 
to whom should be given, 246 
waiver of, 252 
who may give, 245 
drawer's and endorser's liability, con- 
ditions of 
holder, duties of, 236 
due demand for payment, 238 

place of, 238 

time of, 238 
due presentment for acceptance, 237 



Negotiable instruments— CorU. 
endorsements, 212-223 
corporate officer's, 223 
infant's, 222 
kinds of, 214-220 
blank, 214 
blank and full, 216 
conditional, 218 
full, 215 
qualified, 217 
restrictive, 219, 220 
with name misspelled, 221 
liability of parties, see contracts and 

liabilities of, 224-235 
negotiability, essential requisites of, 

174r-182 
certainty as to amount, 179 
certainty as to time, 180 
contract must be in writing, 175 
delivery, 182 
draft must contain direction to pay, 

177 
negotiable words, 178 
note must contain promise to pay, 

177 
payable absolutely without contin- 
gencies. 176 
payment of money only, 181 
negotiable and non-negotiable paper, 

159-163, 196 
assignment, 160 
value of, 161 
consideration, 163, 196 
title, 162 

Statute of Limitations, 280, 281 
stipulations not affecting negotia- 
bility, 183-190 
collateral notes, 187-189 
giving holder option to require 

money or something else, 190 
judgment note, 186 
provisions of Neg. Inst. Law, 184 
waiving exemption, 185 
Negotiable Instruments Law, 158 
Negotiable paper, 159 
words, 178 

Nominal partners, 355 
Non-negotiable paper, 159 
Non-trading partnerships, 367 
Notary public, 294 
Notes, see negotiable instruments, 157— 

281 
collateral, 187 
judgment, 186 
promissory note, 113, 164. 166, 191 
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Notice of death, 662 
of dissolution of partnership, 389 
of expiration of time of service, 298 
of revocation of offer, 30 

Nuncupative will, 564 

O 

Obligor, 183 

Offer and acceptance, 11-31 

Offer, counter, 12 

Offerer, 23 a 

Oral contracts, 9, 91, 99, 349 

evidence, 86 
Order, 178 

bill of lading, 140, 489, 490 

of court, 377-380 
Ostensible partners, 354 



Paid-up policy, 560 
Paper, forged, 114 
Parol .evidence, 173, 194, 250 
Participation in profits, 350, 352 
Particular form of acceptance, 20 
Partners, see partnership, 354r-374 
Partnership, 346-389 
at will, 377 

dissolution of, 375-389 
business may continue under new 

'agreement, 386 
how dissolved, 375-385 
by acts of partners, 376 
assignment, 376 
mutual consent, 376 
refusal to act, 376 
without consent, 376 
by operation of law, 381-385 
banKruptcy of partner, 384 
change of mental condition, 382 
death of partner, 385 
sale under execution, 383 
by order of court, 377-380 
acts which amount to misconduct, 

379 
inability to act, 380 
when court will be asked, 378 
notice of, 389 

powers that cease after, 387 
powers that remain after, 388 
how created, 347-353 
implied, 350-353 
sharing of profits, 352 
true test, 353 
oral contracts of, 349 
written contracts of, 348 



Partnership— Cont. 
limited, 357 
name of, 359 
partners in, 354-374 
authority of, 360-368 
admission of partner, 366 
borrowing money, 364 
debts, 365 

declarations of partner, 366 
each to bind all, 360 
in trading partnerships, 367 
in non-trading partnerships, 367 
restrictions on, 362, 363 
accommodation endorsements, 363 
to draw drafts and notes, 361 
use of seal, 368 
classes of, 354-357 
dormant, .356 
limited, 357 
nominal, 355 
ostensible, 354 
real, 354 
silent, 356 
special, 357 

compensation for services, 358 e 
duties of to each other, 358 a 
good faith, 358 a 
must account for profits, 358 a 
no adverse interest, 358 a 
liabilities of to third parties, 369-374 
for debts, 374 
for fraud, 372 
general rule, 369 
incoming partners, 371 
pledging firm's goods, 373 
regulations between themselves, 370 
restrictions between themselves, 370 
retiring partners, 371 
selling firm's goods, 373 
power to manage, 358 b 
who may be, 358 
Past consideration, 63 
Patent, 116 
Pawnbrokers, 463 
Payee, 165-167, 194 
Performance of contract, 108, 115 
Penalty, 119 

Permanent improvements, 534 
Perpetuity of corporations, 395 
Personal estate, 500 
Personal property, 120, 500 
sales of, 116 
Personal services, contracts for, 117 

295-299 
Place of demand, 238 
Place of residence of corporation, 404 



INDEX 



361 



Pledge, 460 
Pledgee, 460-462 
Pledgor, 460 
Policies 

fire insurance, 538 

life insurance, 557 
endowment, 557 
limited payment, 557 
straight, 557 

paid-up, 560 

Possession of premises, 523 
Power coupled with interest, 342 
Power of attorney, 48, 293 
Powers, see subject index 
Premium, 537, 550, 556 
Prima facie, 114, 173, 178, 192, 238, 240 
Principals, 282, 285-289 
Prior parties, 211 
Private corporations, 399 
Probate court, 579 
Probate of will, 579 
Promisee, 58 
Promisor, 58 

Promissory note, 113, 164, 166, 191 
Protest of negotiable paper, 240, 242 
Public corporations, 398 
Public enemy, 482 

Q 

Qualified acceptance, 210 

endorsement, 217 
Quasi-public corporations, 398 
Quit-claim deed, 518 

R 

Ratification of minor's contracts. 40 
Real estate, 500 
Real partners, 354 
Real property, 498-536 
classes of, 499-500 
corporeal, 499 
incorporeal, 499 
personal, 500 
real, 500 
easement, 499 
estates, 500-514 
freehold or inheritable, 501-505 
fee simple, 502 
life, 503-505 
by courtesy, 505 
in dower, 504 
leasehold and landlord and tenant, 

508-515 
lease, 511 

assignment of, 513 
renewal of, 515 



Real property— Cont. 

subletting premises, 513 
rent, 512 
distraint for, 514 
tenancy for years, 509 
fixtures, 528-536 
remedies for protection or recovery 

of, 536 
replevin, 536 

right to remove, 529-532 
as between mortgagor and mort- 
gagee, 534 
as between vendor and vendee, 534 
chattel permanently annexed, 531 
degree of annexation, 530 
machinery, 532 
trade fixtures, 533 
when tenant must remove, 535 
title to, 516^527 
deed, 517-^527 
mortgage, 522-526 
equity of redemption, 522 
foreclosure of, 525 
insurable interest, 525 
possession, 523 
statutory regulations, 526 
quit-claim, 518 
warranty, 518 
Receipt, 171-173 
Receiver, 430 
Recission of contract, 104 
Recompense, of servants, 295 
Recording, 522 
Registered bonds, 164 
Release, 14 

Remedies for breach of contract, 105 
for breach of warranty, 148 
for fraud, 82 
Remedy, 316 
Remote parties, 169 
Renewal of lease, 515 
Rent, 512 

Renunciation by agent, 337 
Replevin, 155, 536 
Repudiation of contract, 40 
Reservation of title in seller, 140, 141 
Restrictive endorsement, 219 
Retiring partners, 371, 389 
Revocation by principal, 336, 345 
of acceptance, 29 
of offer, 30 
of wills, 576 

Right of action on sealed instruments, 8 
Right of resale, 153 
Risk of loss, 141 
Roman law, p. 7 
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Sale, 121 

Sale under execution, 383 
Sales of goods, 121-156 
bailment, 124 
barter, 122 
chattel mortgage, 142 
contract of, 125 
delivery, 137 
constructive, 138 
to carrier, 139 
gift, 123 

goods not yet in existence, 126 
reservation of title in seller, 140 
right of resale, 153 
rights of buyer, 155 
for breach of contract, 156 
rights of unpaid seller against goods, 

150 
for breach of contract, 154 
risk of loss, 141 
sellers lien, 151 
stoppage in transitu, 152 
title, passing of, 127-136 
ascertained goods, 128 
general rule, 129 
m deliverable state, 134 
rule on intention of parties, 128 
seller reserves title, 134 
sold and delivered on approval, 

133 
sold with option to return, 132 
specific goods, 130, 131 
not ready for delivery, 131 
• unconditional contract for, 130 
warranty, 143-148 
caveat emptor, 145 
express, 144 

expression of opinion, 147 
general, 146 
implied, 144 
breach of, 149 
Sales of personal property, 116 
Scope of authority in agency, 369 
of contracts, 4 

Scope of partnership business, 369 
Seal, 7, 368 
Sealed contracts 7, 54 
instruments, 6, 8 
Security for payment, 212 
Seller's lien, 151 
Servant, and agent, 284 
Sharing of partnership profits, 352 
Signature, 197 
Silent partners, 356 



Silver certificates, 111 
Simple contracts, 5, 9 
Skill and diligence, 321 
Sole corporations, 397 
Sources of law, p. 6 
Special agent, 302 
contracts of carriers, 484 
partners, 357 
Specialties, 6 
Specialty contracts, 5, 6 
Specific duties of agents, 318 

goods, 130, 131 

performance, 115 

power of attorney, 293 
Speculative damages, 120 
State law, p. 6 
Statute, of Descent, 580 

of Distribution, 580 

of Frauds, 9, 84-97, 125, 348 

of Limitations, 8, 63, 280 

Table of, 281 
Statutory law, p. 7 
Stockholders, 405, 416-424 
Stoppage in transitu, 152 
Straight bill of lading, 140, 489, 490 

life policy, 557 
Strict foreclosure, 525 
Sublease, 513 
Subleasee, 513 
Subletting premises, 513 
Subrogation, 439 
Subscriptions to stock, 418, 421 
Sunday contracts, 69 
Surety and guarantvship, 431-445 

collateral undertaking, 433 

consideration, 434 

continuing guaranty, 437 

contract must be written, 432 

contribution, 440 

difference between endorser, guaran- 
tor, and surety, 445 

guarantor, 431-444 
how discharged, 441-444 
allowing additional time, 442 
alterations, 443 
fraud, 443 
laches, 444 

guarantor's liability, 438 

guaranty of collection, 435 
of existing debt, 436 
of payment, 435 

subrogation, 439 

surety, 431-444 
how discharged, 441-444 
allowing additional time, 442 
alterations, 443 
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Surety and guarantyship — Cont. 

fraud, 443 

laches, 444 
Surrender of charter, 427 
value, 558 



Use of property, 458 
of seal, 368 

Usual course of business, 259 
Usury, 76 



Tenancy for years, 509 
Tenant, and landlord, 508-515 
Tender, legal, 110 

of payment, 109, 155 

of performance, 109 
Termination of agency, 334-345 

of bailment, 457 

of relation of innkeeper and guest, 479 

of risk, 485 
Test of gratuitous bailment, 453 
Testate, 563 
Testator, 563 
Testatrix, 563 
Time, and damages, 118-120 

as element of agreement, 22, 118 

how computed, 200 

of demand, 238 

of giving notice of dishonor, 247 

of payment, 193 

of presentment, 267 
Title, 127-136, 162, 516-520 

by descent, 516 
To answer for debt, default, or mis- 
carriage, 88 
To charge executor or administrator, 87 
Torts, 47, 333, 415 
Trade fixtures, 533 
Trading partnerships, 367 
Transfer of stock, 422 

of title, 212 
Transferee, 164, 422 
Transferor, 422 
True test of partnership, 353 
Trustee, 565 

U 

Ultra vires, 412-414 
Unaccepted offer, 27 
Unascertained goods, 135 
Unauthorized ownership, 155 
Unconditional contract for ascertained 

goods, 130 
Underlying principle of law, p. 5 
Unlimited liability of partners, 374 
Unwritten contracts, p. 6 
wills, 564 
Usage, 100 



Valid contracts, 102 

Validity of contracts, 102 

Valuable consideration, 57, 257 

Value of assignment, 161 

Vendee, 529, 534 

Vendor, 529, 534 

Verbal acceptance, 206 

Verbal contracts, 91, 99, 292, 511 

Void contracts, 46, 48, 52-54, 68-76, 88, 

413 484 539 555 
Voidable contracts, 34, 50-51 a, 82, 358, 

413, 541 

W 

Wagering contracts, 68 
Waiver, 104 

of protest and dishonor, 252 
Waiving exemption, 185 
Warranty, 143-148 

deed, 518 
War, 251, 344 

When carrier is not liable, 482 
When tenant must remove, 535 
Who are agents, 286 
Who may be agents, 308 
Who may be partners, 358 
Who may be principals, 287 
Who may insure, 552 
Who may make wills, 567 
Who may take by will, 568 
Wilful acts of agents, 308 
Wills, 563-580 

attestation by witnesses, 573 

codicils, 575 

contract to leave property by, 577 

distinction between will and gift, 565 

formalities required in making, 569 

kinds of, 564 

law governing, 578 

law of descent and distribution, 580 

probate of, 579 

requirement of writing, 570 

revocation of, 576 

sealing of, 572 

signing of, 571 

subscription by witness, 573 

who are competent witnesses, 574 

who may make, 567 
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^ills— Cont. 

who may take by, 568 

what property may be disposed of by, 

566 
Workman's duties, 467, 468 
Written acceptance, 205 

contracts, 9, 99, 292, 348 

promise to accept, 2Q8 



Written acceptance — Cont. 
will, 564 
Wrongful acts of agents, 286 



Year, contracts not to be performed 

in, 91 
Years, estates for, 508 
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